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THE 


PREFAC E, 


HERE was lately publi- 
ſhed an Impreſſion, foch as 
it was, of this Book without 

any name of Authour to it, but yet 
was commonly given out to have been 
written by the late Chief Juſtice 
Sir Matthew Hale, and ſold for a 
Book + his m_— The" Original 
indeed was written by him many years 
| fince : but that Impreſſion, at it ſeems, 
. was, from a —_— and =_ 
- faulty Copy, and was accordingly 
very faulty and corrupt throughout 
. in many reſpetts, what by Omiſſions 
.. #ot onely of Marginal References very 


requently, but of m intire Para- 

| —_ ont Moog i it ſelf is 
in m places mutilated, as the 

- Reader may eafily obſerve, pag, 19. 27. 
- 48.52.57.108. 110. 122: 183. 187. 
- 200.202.203.208. of that Impreſſo# 
A 2 com+ 
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The PREFACE. 
compared with this, befides divers 
other ſhorter, but not leſs material 
Notes left out in other” places : what 
by Omiſſions and Miſtakes or yg 
words, ſentences, and parts of 
tences, and ſometimes by an anskilfull 
critical vour to reſtore to ſome 
Senſe what thoſe miſtates had-made 
non-ſenſe, whereby the ſenſe is in ma- 
ny places maimed and broken, in ſome 
much altered, and in ſome expreſſed 
quite contrary to the Author's words 
and meaning. Inſtances whereof the 
Reader may ſee in pag, 2. lin. 17. Þ4- 
L 1. p.7.4.6. p.10.L. 17. p. 141.6. 
P. I5. |. penult. p.16 | 13, &c. the 
like throughout the whole Book. And 
what by Tranſpoſition of divers 
matters miſplaced among other things 
to which they have little or mo affinity 
or relation, whereby they are not onely 
wanting in their proper places, but the 
order and coherence f thoſe other 
matters among which they are inter- 
poſed, is interrupted as A ; 
Thus one half of the matter belowgi 

to this Title Proceſs, which ſho 
have been continued p. 176. is placed 


P- I9T, 
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The PREFACE. 
P. 191, 193, 193- wader the tit. Bjeas, 
cal the greateſt part of the title 
Prinei your Acceſſory which ſhould 
have continued p, 196. is there 
t off in the midſt. of a ſentence and 
jew. before at p.177. as if it was 
the beginning of the title : and under 
the ſame title four Paragraphs toge- 
ther ,wbich belong to Accelloriesafter, 
and ſhould have been continued p.180. 
where \in the Original they have a 
connexion . with what immediately 
preceeds and follows, are placed before 
at p.'179. among what belongs to Ac- 
celibeics before. Again, the greateſt 
part of what belongs to the Title Cler- 
gy, and ſhould bave been continued 
p-191-#5 placed p. pm wnder the 
tit." Arrai t. To theſe might be 
added other. faults and miſtakes, but 
theſe may ſuffice to ſhew the general 
corruption of that Impre ſon. 
And though divers of theſe faults 
and miſtakes are not to . ar" to 
any Negligence in the 7 ranſcriber or 
Publiſher, (whereof notwithſtanding 
he cannot be acquitted in others) but 
partly to his unaquaintance with the 
A 3 Au- 


- 


The PREFACE. 
Authours hand; aud partly to bis 
Ignorance of . his way of wri 
who frequently at the end of bis Chap- 
ters or Settions wjed to leave more or 
leſs blank r, and when other mat-+ 
ter occurred, more than could be in 
ſerted in thoſe places, did many times 
write the ref} in ſome other place, where 
he found moſt room for it, 'und for 
the moſt part without any note of 
rence to it ; ſo that it was very difh- 
calt for any, who was not well acquann. 
red nb writings, to reduce thoſe 
tranſpoſetions to their proper places; 
and therefore of the Copies, which 
are abroad of this Book, Fcould never 
yet ſee any free from divers ſach 
miſtakes : yet by this means (to men» 
tron no ather ) whether through want 
bf 54, or of Care, or of acg 
with the Authours hand and way of 
writing, both the Anthour bi Was 
much injured by the Publication in 
that manner,” and the Reader ulo. 

' Wherefore to doe ſome Right to the 
Memory of the deceaſed A , anl 
to the Publick, awd more particularly 
in ſome ſort (as far as wes 
| A ome 
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) 
ho- 


g 


_—_— the Authours Original, 
onely what things were therein tranſ- 


poſed were in the Copy reduced to their 
5 accor 


to his mind. 
ah of end it is ie alſo that the 
Reader be acquafted that this Book 
was written many years ſince, about 
the end of the Reign of King Charles 


the Firſt, or not ears after ; 
was not by the Autbogr wn for 
the Preſs, not firted for it; and as 
he ſaith in a Letter to one of his ho- 
wwrable Brethren, to whom he lent 
ir, was then never read over by him 
fince he wrote it, as the Reader may 
of himſelf perceive by ſome faults, 
which bad eſcaped him in writing, 

A 4 and 


The PREFACE. 
and remain uncorretted, as p.8.1. 22. 
arttry the word Dower - ' 18 appar 


that the word [laved ],er fone ſuch 


is wanting (which in the former Im- 


preſſion was indeaveured to be amend- 
ed, but not without diminution of the 
Authour's mo) ani ſomeotbers, 
which are left to the Reader to corrett 
according to his own judgment, a 
method often approved by the moſt 
judicious Criticks in the publiſhing 
of other mens writings, and for ſome 
Jpecial reaſons at this time thought fit 
{0 be obſerved in this: - 

But leaſt while we endeavour to doe 
Right to the Authour, we ſhould doe 
wrong to his Book, the Reader muſt 
alſo know, that notwithſtanding what 
hath been ſaid, this Book hath been 
well accepted and eſteemed by divers 
of the moſt eminent Lawyers, who 
much defired and obtained of the 
Authour himſelf to have Copies of it 
many years fince. And though pro- 
bably the Authour never at all read 
it entirely woer after be wrote it, yet 


it is certain he many Years after ma 
divers occaſional additions to it : 4 


if 
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The PREFACE. 
Ihe not much miſtaken, be did uſual- 
carry it with bins in his Circuit®. 


Pirie regs 


th 

of the Pleas of the Crown, wherein 
he ſhews what the Law anciently was 
in theſe matters, what Alterations 
have from time to time been made in 
it, and what it is at this day. He 
wrote it on purpoſe to be printed, fini- 
ſhed it, had it all tranſcribed for the 
Preſs in his life-time, and had reviſed 
part of it after it was tranſcribed : 
but whether, or when it will be pub- 
liſhed is uncertain. Jn This he doth 
ſummarily relate what the Law us at 
this time, or rather was when he wrote 
it, for ſome Alterations it hath fince 
| received, though not many, by ſome 
late Statutes ; and therefore may not 
onely be of uſe till that be publiſhed, 
but may alſo continue of good uſe after 
that us publiſhed, when ever it be, as 
the moſt proper Introduttion for Stw- 
' 4 dents to this part of the Law that i 
extant, and us a Synopſis or Epitome 


of the moſt uſefull part of that. 
A Table 
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A Table of the Titles and 
Method of the Book. p 
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Homicide ex neceſſitate. 3 
L. in reference to PublictIuftice 35- 


2. #pon 


XUM 


F TABLE -f 
; Private Intereſt. 39. 
] 9" Fufiflable, 39 > 


2. ſine Malitia. 
Manſlaughter. 56. 
2- againſt the Goods 


Arreſt. 89. 
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A TABLE 
Bail. 96. 
the offence it ſelf 
Rumper Priſon. 107. 


* 


in a Stranger. 112. 
in an Officer. 113. 
Reſcue. 116. * L 
Felonies by Statute. 117. N 
Offences not Capital. 126. 
by Common Law, | 
greater, 
Miſprifions, 1. Negative. 
of Treaſon. 117. 0 
of Felony. 12:9. F 
Concealment by Juries. 129: 
Theft-bots. 130. 
Miſpriftens Poſitive. 13 1. 
Mathem. 1 34: 
Offences not Capital of an inferiour. 


2. by a common perſon 
Breach of Peace E | F 


1. Afﬀray. 135. 
2» Riot 


A TABLE. 
2. Riot. 137. 
3. Forcible Entry. 138. 
Detainers 139. 
Reftitation. ThS. 
Barrety. , 
5. Riding armed. 
Going armed. 
Deceipt and Cozenage. 
Nuſance. 
Publick Bridges. 143- 
Hligh-ways. 144- 
Inns. 146. 
Ale-houſes. 14 
Offences not C kl by Statute. 151. 


eg ry- 
erjury and Subornation. 151. 
C hampers Embracery, Mainte- 
MANce. 151» 
Ingroſſing, Foreſtalling and _ 
ting. 152. 

Matters of . Religion. I 15 
Proceedings againſt Offenders. 156. 
1. The FeriſfiB in or Court. 156. 

The King s Bench. 156. 
Gaol ry. ch 158. 


Oyer and Terminer. 161. 


Juſtices of Aſſize. 164- 
of Peaces 165, 


Coroner 


A TABLE 
_ Coroner. 10. 
Sheriff. 173. 
Conrt-Leet. 175. 
Means of bringing Capital Offenders 
to trial. 176. 


Appeal. 179. 
of Death. x81. 


of Robbery. 1 
of Rape. 186. 
Court wn Appeal. 185, q 
Pleas. 189. 
Approver. 192. 
[eli ment. i198. 
common to 
Appeals and Indiftments. 
Proceſs. 209- 
Arratgument. 212. 
Principal and Acceſſory. 21 5. 
Arraigament of Principal and 


Acceſſory. 22.1. 
Demedanor of the Friſencr. 225. 
Mate. 25. 

Pain fort & dure. 217. 
Pleas. 228. 

Declinatory. 
Santtuary. 228, 
Clergy. 229- 
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A TABLE 
To the F, + 241. 
dren ng, eh 


24}3- 
Pleas in Abatement. 


i 


o Challenge. 2.59. 


s in ſeveral Caſes. 268. 
Falhfying of Attainders, &c. 270. 
Execution and Reprieve. 2.72. 
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Notcs uſed by the. Authour 
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C. M. Car. Coke upon Mag. Charta: 
C. Weſt. x. Cote Coats t. 

C. PC. Cohe's Pleas of the Crown. 
Com. Plowden's Commentaries. 
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Lamb. Lanmbart's Fuſt ice. 

S. PC. Stamford $ Pheas of the Crown. 
4. R. Coke's fourth Report. 

9. R. Coke's ninth Report. 
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Crown. 


His Treatiſe (is) divid- 
[ed under theſe Conſi- 

derations ; 
r. Of the Kinds of 


Offences. 

2. Of the Incidents unto theſe 
Offences. 

The Xinds of the Offences are di- 
— according to the diverſi- 
ty of the Laws by ” which they are 
introduced, viz. 
Offences by the Common Law. 
Offences by the Statute. 

Offences by the Common Law di- 
of the Offence according to the degrees 


B Capital, 


} 


Pleas of the Crown, 


| fine Gap | 


Of CapitalOfencesthey are ſuch, 
' ay are immediately againſt 
2. — againſt Man. 

Tho aye not Ca 

tal b mon » as Miſpel 

ons them, Breach of the Peace, 
c 


Oflences &y the Star. ue 


Not Capital. 


The latter are many, and St here 
to be treated of. 


& 


P22 


#F Hereſre. y 


1. JOw firſt concerning Offences 
s Capital, ner ae > 
t | againſt the Divine Majeſty , whi 
are 


- Hereſie, 
; and 
Witcheraf 

1. Concerning Herefie, wherein 
conſiderable, 

L. What is Hereſie ? 

At this day all thoſe former Adts c. vt < s. 
which determined certain Points to * 1 ct 
| be Herelie ſtand repealed ; and 

there be no expreſs At de- 
termining what ſhall be ſaid Hereſie, 
yet the Statute of x E/. c. x. dire&t- 


ing the High-Commylion, reſtrains 
it. 


1. To what formerly determined 
Hereſie, by the Authority of the 
Conant et Rus 


2. To what adudged f by the 

firſt four General Councils. 
, 3- To what exprefly adjudged 
B 2 Herelic 


XUM 


M. $sE.4 
Rot. 143- 
coram Rege. 


M. 11H. 9. 
R. 329. C.B. 


Hereſie, 

ereſie by any other General Coun- 
cil by ex words of Canonical 
Scripture. 

4. To what ſo determined by Par- 
liament by aſſent of the Convocati- 
on. 

II. Who to judge of Hereſie > 

1. The Tem Judge cannot 
puniſh any Perſon for Hereſie by In- 
diment or otherwiſe : 

But yet incidently he may take 
knowledge whether a Tenet be 
Hereſie, or not : As where by force 
of the Statute of 2 Hen. 4. now re- 
pealed, Xeſar was committed for fay- 
ing, That though be were Excommus» 
nicate by the Archbiſhop , he was not 
ſo before God: and Warner commit» 
ted tor ſaying, Non tenetur ſolvere 
decimas, and thereupon impriſoned: 
In a Habeas Corpus by the former , 
and a you ay 1 in -_ Ath- 
on br b er, adjudged 
ar way ty 4 

2. All the Statetes that gave 
power to Arreſt or Impriſon for 
Hereſie, viz. 2 Hen. 4-15. 2 Hen. 
5-7. 5 Rich. 2.c.5. 1 and _ 
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Herefle, 
and Mar. c. 6. are repealed by x F- 
liz. 
II. The way to convidt of He- 
reſie. 
r. By the Common Law. 
1. By the Archbiſhops and Bi- 
ſhops in a General Synod. 
2. By the Biſhop of the Dioceſe. 


- - the Star. 23#H.8. c. 9. 
Archbiſhop in caſe of the 


—_ 
_— a Party 
convict of Hereſie. 

Upon Certificate of ſuch Convi- 
tion, a Writ De Haeretico Combu- 
rendo _—_ — 
eannot to any tem pu- 
niſhment. 

But if after Convidtion he abjure 
his Opinion, his life ( is ) ſaved. 

But if he relapſe atter Abjuration, 
then irrecoverable. 

$, But (by) the Szatute of 2 HZ. 
5. c. 7. all Statutes which introducd 
any Forfeiture ſtand repealed : Nei- 
ther did the Common Law inflict 
any Forfeiture, becauſe the proceed- 
ing was onely pre ſalute anime. 

B 3 Witch» 


XUM 


8 

ct 
W 
Witchcraft. he 
ot 
_— |< 
T Common Law Witchcraft is # »: 

(A. puni! with dent, us Her 
ks ie, by Writ De Heretico Comburen- $ i 
CP.c.6, do. B 
The Statute of x Fac. x2. the one | tl 
; fond nlp os it, and} f 
vides it into two Degrees : | 
- Witchcraft in the fr# Degree} £ 


_ withour benefit of 
Clergy, including four Specre « 
r. "ey 1 0 ne c 
an Evil Spirit. | 
2+ Conſult, covenant with, exter.} 1 
ak employ, feed, or reward be 
vil Spirit 'to any intent , { no 
os pay ns Page, = 
=p any , 
ay thereof , to be 
in Witcheraſt, Charm, 


or | 
( not aGually uſed or cm- 
ployes.) 


4 Exer- 


— 


XUM 
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XUM 


ieeberafs; 
Pad 4. Exe op Witebrt, 


hereby: rey, oy Fre "Orr be Hide, 
rt 


ſatſer as Folooa: withous- \Clergy : 
But Acceſfaries may | be aitery but: 
then they havn Clengy,pbeoduſe nor 
ſpecially excluded. : /51;p11 2th 7 
[ U. Witaherait in the fownd De- 
gree. | 243 10 20206: ghul 
[1s (To) tots tpew them tay Witch- 
erik, inchantmone, Charoy, or Sor- 
cery fe trdi\phere:; Treafurd is to be 
found i[FtEfy, rhat cake: updm them 
to doe it, though they-;oardnat, yet 
wRhio they Laws 1) 441 26 
2, Or Goods: ( lofi). or 
ſtolen may: be 11 1o ol br. 
an} Pealegoranolarfal £48 
"ny 
> 4g. ne rs 
Cing apaw<F1 12 1145! £ b68-42099t 
me 217] 1h ey A 


B 4 4- Wheie- 


and loſs of Dower: but during life 
= Naga ing: againſt » 
4.40 ' a. Savi 

xaption-of Bloud the. De 
ſcent; and a faving of the Land to 
the Heir preyents corruption of 


Bloud/ - 
#igh 


= - a "v 
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High Treaſon, 


- Coriret! cues by the Common 
Law or the Statutes; and theſe cir 
2 | ther Treaſon or Felonies, 


1 f Treaſon, 

| 8 Treaſon, & or | 
t ig: ON = 
y 


High-Treaſon : and this thongh 
an or Ca LE 


becauſe there be 

, invaductions of new Treafds by 
Statute, would be conſidered toge- 
| thee. 


* "Before Particu- 
ws; Eons 


mit Treaſon, wz. 


and Infants within ofa 


not be 
n he 


C. P. fo. 4 


and by 
a means all Treaſons that were 


| belore 


Ar 4 . - i 
R þ Kew belen as Cora 
T. 


High Treaſon, 
a King within this Stature when 


j 
7 
P 


atute. 

The. Collateral Heir apparent, as 
Roger Mortimer, 11 R. 2. the Duke 
of Tork 39 HT. 6. not Son and Heir, 
withim this AR. 

V, What 


to 


SF w 


Pigh Treaſon. 


V. What an Over? aft i 
to make ſuch com As > < 
.1. An Overt be alledged 


da yi ſuch Inditment, and pro- 
2. Compaſſing by bare words is 
not an Overt at, as appears by ma- 
ny temporary Statutes againſt it: 26 
H8.c.13.1 Elc6. 13 Elec. 14 EL 
c.1, &c. bur the ſame ſet down by 
him in writing is an Overt act. - 
3- Conſpiring the death of the 
King, and iding weapons to cf- 
fect it, or ſending Letters to ſecond 
it ; aſſembling le to take the 
King into their power ; Lord Cob- 
hams Caſe; writing Letters to a 
Foreign pa. to Invaſion; 


an 

. Confpiring to War no 
Ort ab we tA, 
relates ne rp radon 4 

IL. T levying War again 
the King, 

1. A conſpiring or compaſſing to 
levy War, without a War de fatto, 
no Treaſon; but if a War levied, 
the Confpiratours Traytors as well 

as 


13 


A&tars : This appears by the 
Stat. 23 EL ec. + hue made ach 
Conſpiracy to ar Treaſon 
during the Queens life. 

2. A raiſing a Force to burn or 
throw down a particular Inclofure 
onaly a Riot ; but if it had been to 
oy Town to Town,and caſt in 


dep eaE O22mq92 


3- Joyning with Rebels pro rims- 
re martis, & receſſerunt quam cito po- 
—_ no levying War. Oldcaſtle's 


ing « Fort or Caſtle a- 
levying 
HI. Treaſon Adbering to the King's 
Encmves, giving them Aid within, 
Land and without. 
1. What Adberime ? 
1. Giving Aid Camfart. © 
Surrender the King's Caſtle for 
@+ 'S 
reward. _ 


+ — Mart 


2. What 
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T1 High Treaſon. 


where the Kingappoints;the || + 

; King's may be ei- | tht 

ther to the. xy or | Ib 

the Warrant thereof. | Bu 

Treaſon done in /reland is within 8 11 

that Statute , Perrot's Caſe. \} the 

Trot. Ab. 3- By the Stat. a8 Z.8. c, rs, bm 
Þ-3% Treaſonuponthe Sea inquirable and | © 
triable by Commiſſion in any Couns {| t9 

ty ; at Civil Law it muſt be befort | 1% 

Lord Admiral. Tra 

IV. Treaſon, Violation of en 

x. The King's Wife extends not —_ 

ans 

the 

74d 

Lo 

Nis 


Os 8g & © 


Treaſon. 4 wu 121? 

Fs A x "the hancellour ; , Trea- 

Ayr) wort Aſliſe;6r Oyer 

re—m—om *7 > Ip 

-i44, This' 68#hdr but tothe Per- 

ETETE 
; Conſtable; of Mirſhal, or 

Lords'of Pirliattient. C110 

2. I extends to theſc onely doing 

1p A Sag 

. 3. Ic extends to killi 


» | not a wounding without death. 
But by Stat. 3 H. 7. c. 14- com- 


7 | paſſing tokill the King, or any of his 
R PS fnnde Felon 


: C 3. Coun« 
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A—_—_ nifen de Tragin;h Wy. H-7; 
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, Nota, 
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To OEMS 0.5 
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ric 331 <8 


? kiP at otter * 
declared Treaſon, is, if 
Stinging. imo: the Realm 
oE## YÞ : 
terfoit- 


5- Brought in, and not barely ut- 
tered here : But if falſe or clipt Mo- 
ney be found in his hands, by the 
Statute De Moneta if he be ſuſpici- 
ous, he may be arreſted till he have 
ſound his Warrant. 

6. He muſt merchandiſe rhere- 
with, or make payment thereof. 


Certain High Treaſon made by ſubſe- 
quent Statutes in force. 


5 El. c. x. Refuſing Oath of Su- 
premacy upon the ſecond tender 


Treaſon, without corruptionofbloud. 


. C 3 Ex- 


% 


25 High Treaſon! 
Fxtolling power of Biſhop of Rome 
Premunire,13 £1. c.. Bring in'Bulls, 
or putting in execution, of reconcis 
ling to the Sec of Rowe thereby , 
onving in Aga Dei, Gre. Pro- 
CG. By VY. 382. ; 
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Petit Treaſon. 
$ confined by Star. 25 E. 4. to 
three Particulars : 


1. Where a Servant kills his Ma- 


in the Wife, Murther in the 


If the Wike or Servant 


« Stranger to kill. her Hus 
band or Maſter, the Procu- 
rer 


onely to Maur- 
4 ther 


bat ling *% 
the Hunband, petic Treaſon 


23 


24 


— pot 
Dal. c. 91. 


Crom. 18. 


Dal. 1. 91» 


V. C. P. 20. 


Petit Treaſon. 
der : But if ſhe procure a 
EIENPInny 


3- - ic Perſon, ; PAS or 
R 

EE OR Satan 
Procurers to Petit Treaſon are wi 
in this Att. 

This A& not taken by Juity. 

Yet Son kills Father or 


;. Car, Pad. it is Petit Treaſon, receiving Meats 
<ingron's Caſes Drink, or Wages. 


The Judgment in Petit Treaſon, 
for a Man to be hang'd an drawn. 

A Woman to beburnt; /' : 

Whatſoever will makea Man guil- 
ty or principal in Murther,will make 
2 man guilty or principal in Petit 


Treaſon. 

Bari the Screens all the Mate 
upon a ſudden falling out , this is 
not Petit Treaſon, but Manſlaugh- 
ter. 

If the Servant or Wiſe be of 
Con to kill the Husband 


or M , and be in the ſame 
. Houſe , though not in the ſame 


Room, they are m——— 
ry 


of Pei Treaſon, for it 


al Petia Trea- 
| in Feme, 2. Si Eſtr. fait ceo per 
procarement | Fewe a Servant : of 
Ber der in Þ Eſtr. & decay al 
Murder in Feme. «x, Servant. 
or fait cea To ; rocurooeyh Fn 
eme 


preſence de ou Servant : 4 
Fe. Treaſen in Feme ou Servant, 

—_ in Eftr, Dy. 33s 254» 
pa, 


F 
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of Felonies : and, I. 
Felonies of. the 
of a Man. 

1 3. ne: 


x. That which is committed a- 
gainſt his own Liſe, Felo de ſc. 


I. Involuntary, 


1. Per 


-voInof; | 


5 -e 


27871 [? 


LOTT! 


FY "00 


"He Perf * 
it. As' Ants: 


ſo in this, the Perſon 
that commits it muſt be 
of age of diſcretion, and F * 
Compos mentis ; other- 


> EE FD 


of Diſeaſe, or Non com- , 
pos, kill himſelf, no Fe- » 
lony. 

2. As in other Felonies 
the death muſt enſue 
within a 7 ear and a day 
after the ſtroke, &c. 

2; The A may be voluntary. ' 

Involuntary in ſome caſes. | 

If 4. aſſault B. and B. falling 

down with his Knife drawn, A. in 

St. P.C, 14. purſuit to kill, B. by haſt falleth up 

Dale. c. 92+ on the Kniſe, A. is Felo de ſe, and | 
forfcits his Goods. 

But 


u 
A. is not Felo de ſc. 
3. The Conviiion. 


1. If the can be ſeen,then 
the before Coro- 


N 
ner , ſuper viſum Corporis , 
J and. er wh 


2» If not ſeen, then before the C.P.C. 55 
Juſtices of the Peace, =_ 
then trayerſable by the 
Executour or Admuniſtra- 
tour. 

In the ſame manner, if _ 
in.8.R.- in the ſame County, tra 
verſable. 

X 4- The Forfeiture : 
. T1. When? By the Convittion. 
2. How relating? Totheſtroke, 
l Therefore, Villain gives himſelf a 
-mortal ſtroke ; Lord ſcifſeth goods ; 
Villain dies ; King ſhall have them. 
--Of what ? 


Joint things intire, all forfeited, &P.C. 55 
unleſs in caſe of Merchants. 
Joint things ſeverable , Moiety 
forteit. 
But 


dT DB 2 as.” 


| 
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rer. 
Throw- 


$ 
© 
E 


whull, then 


Shooting 
glanceth and kil- 


Park, the Arrow 
leth a ſtander-by, 


| ow naa-o 
if the a&t be unla 
death enſuing Manſlaughter or Mur- 
at a Deer in 


Bur 
ther. 


Doing 
ee 


d 
. 


Deodand. 
UT there isa death per infortu- 
niuam Without the default or 
procurement of another : fall from 
a Tree, or by a Horſe or Cart: and 
there the thing that occaſions the 
death is Forfeited and Deodand : 
wherein conſiderable, 


1. What Forfeited as a Deo- 
dand. 


1. If a man fall from a Cart, or & F.C. 5#. 


from a Ship in Freſh-water, it is a 
Deodand ; otherwiſe in Salt-wa- 
ter. | 
2. If an Infant under fourteen 
be ſlain by fall trom a Cart, Horſe, 
or Mill, no Deodand ; but it ſlain 
by a Horſe, Ox, or Bull, then a 
Deodand. 


3- If a man kill another with any Dal. Inſt 


Sword, a Deodand. 
2. When torteited, wiz. 


When found by Inquiſition, Pat & 57. 


theretore the Jury ought to find 
D the 


Deodand. 


34 | 
the price; and this is before Co- 
roner. | E& 
3. The Relation of the Forſciture 

is to the ſtroke. » 
Ge 
oy 
—— 
req 
] 

by 
Cal 
4 J 
Homicide, __ 
the: 
cer. 
FE 
in © 
— | but 

it. 
2 
Of 
T 


XUM 


ſe, 
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Homicide ex Neceſſitate. 


HIS of ſeveral forts: 
x. In reference to juſtice. 

2. In defence of his Perſon, Houſe, 
Goods. 

Homicide ex neceſitate. 

Q$. 1. In reference to juſtice, of 
ſeveral kinds : 

r. In execution of Juſtice. 
2. In advancement of Juſtice. 
Homicide i# Execution of Juſtice 
uires certain Preſcripts. 

I- That the Judgment be given 
by one that hath Juriſdiftion in the 
Cauſe. 


35 


If a Juſtice of Peace give Judge- Pu c- 98: 


ment in Treaſon , the Execution 
thereof Murther in Judge and Offi- 


cer. 

But if he give Judgment of death 
in Treſpaſs, Felony in the Judge, 
but not in the Officer that executes 
it. 

2. That it be done by a lawfull 
Officer 


Therefore if a Stranger of his Dalt. c. 58: 


D 2 own 


XUM 


Vzomicide ex Neceſſitate. 


own head, or the Judge that gives 
the Judgment, Execute it, where it 
is to be done by the Sheriff , Fe- 
lony. 
3- That it be done purſuant to 

the Judgment. 

St. PC. c. 4 Judgment to be hang'd, Sheriff 
beheads him, Felony. 


36 


2. Homicide in advancement of 
Juſtice in Cauſes. 
a 


Civil. 
T. In Cauſes Criminal. 
If a Sheriff or Bailiff, having war- 
rant to arreſt a Perſon indicted of 

Dal. c. $8. Felony, and he will not obey, or 
ſuffer himſelf to be arreſted, the 
Bailiff kills him, no Felony. 

Cro. fo. 27> The ſame if any Perſon that pur- 
ſues upon Hue-and-Cry, or other- 
wiſe to arreſt a Felon that flies. 

C. FC.221 If a Felon arreſted break away 
from his ConduCtours to Gaol, they 
may kill him, if they cannot other- 
wile take him, 


But 


Homicide er Necelſitate. 37 
| But in this latter Caſe there muſt 
| be a Felony done. 
- If a Prijoner aſſaults his Gaoler, 
and he kill the Priſoner , no Fe- 
» | ory: | 
Rioters or Forcible Enterers or 
T | Deteinors, ſtanding in oppoſition 
to the Juſtice's lawfull warrant, and 
one of them ſlain, no Felony. 
of Keeper or Parker may kill Hun- Cro. fo. 28. 
ters, it they fly or defend them- 
ſelves. 
Champion in bfe de dft, ou 
Combatant in Appele, excuſe in 
killing the other. 
" 2. In Civil Cauſes. 
of Though Sheriff cannot kill a man 
or 8 who flies from the execution of a 
he # Civil Proceſs, yet it he reſiſt the 
arreſt, the Sheriff or his Officer c. pl. c. 56. 
wy. | need not give back, but may kill 
er- the Aſailant. 
$. So if in the arreſt and ſtriving 
ay} together, the Officer kill him, no 
> Felony. 


D 3 


33 Homicideer Neceſſitate, | | 


Now touching all the former Homi. 
cides theſe things obſervable : 


I. __ muſt be nn proc CO» 
loured under ; 
for if it be, Sits eat 
makes it Murther. 

2. The Party that did the Fad 
muſt be arraigned, and upon Not 
Guilty pleaded, the Special Matter 
muſt be found. 

3- Upon this Special matter thus 
found, the Party is to be diſmiſt 
without any foriciture or pardon 
purchaſed. 
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Homicide ex Necelſitate, 39 


| 2 HUS of Homicide*ex 
neceſſitate 1n reference to 
Publick Juſtice: Others there are 
that are grounded upon -Private 
Intereſt and they of two kinds: 

1. Juſtifiable, and conſequently 
inducing no forfeiture at all, nor 
needing pardon. 

2. Excuſable, and yet inducing a 
forſeiture. 

1. Juſtifiable, and inducing no 
is | forfeiture, where a Perſon comes to 

commit a known Felony, 
N I, If a man come to burn my Dalt. c. $8. 

Houſe, and I ſhoot out of 

my Houſe, or iſſue out of 

my Houſe, and kill him, 

no Felony, 

2. If a Woman kill him thar 
aſſaulteth to raviſh her, no 

Felony. 

3- If Thieves aſſault me in the 

High-way, or in my Houſe 

to rob me, and I, or my 24R.&c. 5 

Servant kill them, no Felo- 
1s ny nor forfeiture. 


D 4 But 


” %» bo T7 


40 Homicide ex Netellitate,? 
, But if the aſſault in my Houſe 
were not to rob me, butto 
beat me, &c. there would 
be onely ſe defendendo, and 
=_ torfeited, and a Par- 
of courſe to be granted, 
becauſe (they ) came not 
to commit a known Felo- 
ny; for it cannot be j 
whether he meant ro Ki 
me. 

Dalr. c. 5%. If one come to enter into my 
Houſe, claiming Title, and I kill 
him, Manſhughter. 

Crom. «4 If A. enter wrongfully into the 
Houſe of B-riotouſly and forceably, 
B. and others indeavour to fire the 

Houſe, 4. kills, Manſhughter. 
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Se defendendo. . 


Omicide Excuſable Se defen- 

dendo, whici though it ſave 

_ Life, yet m——_ = tortcited ; 
is requires theſe things: 

1. It muſt be an inevitable neceſ- 


ny caſe of a juſtifiable Homicide, 
as of a Thief that comes to rob me, 
or by an Officer reſiſted in Execu- CP.C.£. 55. 
ting an Arreſt, the Party need not 
give back to the Wall. 

But in this Homicide /e defenden- &P-C. 57. 
do, the Party that is aſſaulted not 
excuſed, unleſs he give back to the 
Wall. 

Burt if the aſſault be ſo fierce, and C. P. C. 57. 
in ſuch a place that giving back 
would en his lite, then he 
need not give back. 

A man fights, and falls to the Dale. c. 98. 
ground, then flying not neceſlary. 

2. It muſt be in his defence, 

If 4, be aſſaulted by B. and be- & PC. 56. 
fore a mortal wound given, A. gives 
back till he come to the Wall, _ 
then 


473 


Dalr. c. $8. 
Crom. 26. 


Se Defendendo, 
then in his defence kills B. this is 
Se 'defendendo. 

ven, Manſlaughter. 

id If A. upon malice prepenſe ſtrike 
B. and then fly to the Wall, and 
there in hisown defence kills B. this 
is Murther. 

But if there be malice between 
A. and B. and 4. ſtrike firſt, B. re- 
treats to the Wall, and in his own 
defence kills 4. this is Se defen- 
dendo. 

If malice be betwixt 4. and B. 
and A. aſſaults B. B. retreats to the 


&ro. fol. 25- Wall, and then kills 4. in his own 


defence ; if it be in the High-way 
he ſhall be bf - but if not, 
yet it 1s Se 0. Copſton's 
Caſe. 


T, 


Murther, . 


HUS far of Homicide Invo- 
luntary : 
Homucide Voluntary 15 cither : 
Ex malitia precogitata, Which 
js Murther. 
Sine malitia, Manſlaughter. 
Murther is when a perſon killeth 
another of malice within any Coun- 
ty in Eng/and, fo he dye within a 
year and a day. 
1. Who ſhall be faid a perſon kil- 
ling ? 


A man that is Now compos kills Daly 


another, this is no Felony. 
ow ſame for a Lunatick du- 
ode. | 

"Bat ho that incites a mad-man to 

kill another is a principal Mur- 

therer. | 

A man drank killeth another, this 

is Felony. 

An Infant within age of diſcreti- 
on kills a man, my as if ho 
be 9 or 10 years old. 
al emma. 

ct! 


WPurther. 
eth he could diſtinguiſh between 
'ro G80d and Evil, it is Felony * as if } 4 
he hide the dead, make excuſes, } 1, 


44 


Sc. 

S, PC.c.9 But in ſuch Caſes Execution in | ,, 
prudence reſpited to obtain a Par- | ; 
don 


2. What ſaid Malice ? -_ 
It is either implied or expreſſed. 
Implied malice is collected either | q; 
from the manner of doing, or from 
the perſon ſlain, or from the perſon | ax 


killing. the 

1. Malice implied in the manner 
of doin , th 

C. FC. 522 Poyloning wilfully any man, um- 
plies malice. an 


If a man doe an a&t that apparent- Þ jn, 
Palt. c. 93, Iy muſt introduce harm, and death 
enſue ; as to run among a multitude |} ng 
with a Horſe uſed to ſtrike. 
But note, that if it were with an } Jy 
intention to doe harm, then Mur- | he 
ther; if without ſuch intention, Þ M 
Manſhughter. co 
The hike of throwing a ſtone 
over a Houſe among many people, 
the intention of doing harm makes 
it 


SY =S 


Further. 
it Murther ; want of fuch intentign, 
Manſlaughter, becauſe the a&t un- 
hwtull. 

For an Intention of evil, though 
not againſt a particular perſon, 
makes a malice. 

Killing any perſon without pro- 
yocation'Murther. 

A. comes torob B. B. reſiſts and 
firikes, 4. kills him, Murther. 

A. Diſtorts his mouth, and laughs M. 42, 43 Z. 
at B. who thereupon kills him, Mur. 54-56 
ther. 

2. Malice implied 2» reſpett o 
the perſon killed. : _- 

It a Watchman or Conſtable, or 
any that comes in his aſſiſtence, do- 
ing their Office, be killed, it is 
Murther,. though the killer knew 4A Hamd. 
not him to be ſuch. ny 

It any Magiſtrate or Miniſter of 
Juſtice, having a-lawfull Warrant, 
be killed, doing his Office, it is 
Murther : As where a Serjeant 
comes to hong 

1. Though in the Night. 

2. Though on old 

3- Though upon the _ 
E 


he ſhew not out of what 

, Court, or whoſe Suit. 

4. Though the Proceſs Erro- 
neous. 

5. Though he ſhew not his 
Warrant or Mace where it 
is not demanded. 

But if the Officer do what is not 
warrantable, as break open a win- 
dow to Arreſt, there though Main, 
— RM onely, P.15 Car.Cook's 


C 

Malcfactours come into a Park, 
the Parker ſhoots, they fly, he pur. 
ſues, they kill him, Murther in all 
for their firſt entry was with a med 
licious intent. M. 17 Fac. Zſraw's 
Caſe. 

3- Malice implied i» reſpet of the 
perſon killing. 

A. aſlaulrs B. to rob him, B. re 
ſiſts, 4. kills him, Murther. 

Priſoner by Dureſs of the Gaoler 
comes to an untimely end, Murs 
ther. | 
Executing Martial Law in time 
of Peace, Murther. 


2+ Malice 


Be TERS 
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degree that doth the act. 

2. In the principal in the ſe- 
——_—_ that is preſent 
and aiding, or abetting, 

3- In the Acceſſory before the 
Fac. 


I, 5 the Principal in the firſt 


i; a perſon have no particular 

mules againſt any ſpecial 
but comes with a general ution 
againſt all Oppoſers, if the act be 
unlawtull, death enſue, it is 
Murther : As if it be to commit &om- 26 
a Riot, to enter into a Park, Lord 
Dacre's Caſe. 

2. If there be malice between 4. 
and B. and they meet wn fight up- 
on that malice, though 4. gives firſt 
blow, yet if B. kill him, it is Muy. ©*9®- 21: 
ther 


If there be malice between A. and 
B. and 4. aſſault B, and after 4. 
flies to the wall, and there in his 
own defence kill B. by ſome this is 
Murther, but Quere, It 


Burther. 

f there be between £. 

B. and A. B. B. de 
clines it, but at length upon 1mpor- 
tunity, and to vindicate his Repu- 
tation, meets and fights, and kills, 
A. this is Murther, P. 14 Jac. Tas 
verner's Cale. 

If 4. and B. fall out upon a ſud- 
den, and they _ agree to 
fight, and each fetch a ey and 
go into the field, and one kills the 

C.PC.57.55. other ; this is onely Manſlaughter, 
becauſe the b never cooked | 
but otherwiſe it they appoint 'to 
fight the next day. | 
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ww A.and B. fall out, A. faith he will 
Gi. 35 ** not ſtrike, but will give B. a pot 
of Ale to touch him, B. ſtrikes, 4. $-4 
kills him, Murther. riſe 
If A. and B. are in malice, and 4 | © 
challenge the field, and B. refuſe to | tio 
meet, but he faith he ſhall go to | #6- 
morrow to ſuch a Town, 4. meets | - 4 
him, aſſaults him, and B. kills him, Boy 
Manſlaughter, and no Murther. his 
f. 5 x The Child of A. beats the Child Hor 
i of B. who runs home to his Father, _ 
T 


and he runs three quarters of a mile, 
| beats 
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Dalr. c- 93. 


hath been held Murther in D. alſo, by. 128. 


wr it is 4 com 


Ser- 


E 2 


pact ; but it ſeems 


Py 4. If 4. and B. having malice 
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viſe. 


epenſe meet and fight, and C. rhe 
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kill 'B. V. Sir nbg char c 
Caſe, 14 Jac. | 
_ f - vient la per oo C 
naverte, me principat, Mec acce 

al Manſlaughter ou Murther, Stand 
©. 
; 3- What malice in the Acceſſay 
betore the Fat. 4 

A. commands B. to kill C. wi 
8 Gun, md pong ae 
A. is accellory to t W 
becauſe . the killing was the f 
ſtance. 

But if he command B. to kill 
and he by miſtake kill D. this, 
Murther in B. but 4. is not : 
thereunto. 

A. commands B. to beat C. \ 
beats him, whereof he dies, this] 
Murther in B. and A. is ceſſory, 
becauſe death enſues upon the jy 
— 


TE 
TY TIT EIT 
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- ; 
inciting 


1 Layiige Sick man m the cold. 
b ing an” Infant in an Orchard 
[== Leaves, and he ſtricken with 


— =2$- £2 9 


man keeps a Beaſt uſed tO Sr. Dal. c.93- 
e knowingly; and tiesit not up, 
Beaſt z man, Felony by 
fi by athers not, but 'a _ breat 
| , 3E.3. Cor. 
the perſon kilte bn 


| be @ perſon in rerum na- 


n, quick with Child 

to = Gs, ACcor- 
ir Qenyey W t be1 

a great miſpriſion, =. 
'but if born alive, and 
that potion, it is Mur- 


i or bb hung gi- 

rnby another in like manner. 
1 ' $+ Counſel before the birth to C. Pc. c. 9. 
Þ &ſtroy it, and afrer the Child is 2% < 53 
E 3 born 


Z 


4 &- 


C CF. &C 9 


born Sftroyed geeonlingt y - the 


Þurther. 


zag 


6. What a within 
= .%. | place th ok 


Strokeand death # in artibai trax 
marinu not at. Common 
Law, but belore the, Centabl a 
Marſhal. 

Stroke and death upon 


inquirable before the Ad TR 
agcording to the Stat, of 2.8 It 
c. 13: — ſtroke upog 


ey within Ro hetle , 


Wt Moe a 8 ſtroke in An 


the death i 


be a 0 where + > ark 


=_ ; 

An acteſſory in! th; any of - 
to a Felony c in the Con | 
ty of B. the acceflory after Cert A 
cate of the Conviction, and Attainll 
der of the may be Arljl - 
raigned upon an mY _ 
County of 4. where | 
ry. "Stat. 2 E.6, 6. 24 'Y 


Proceſſus inde in D. R. E FC. cap, 7 
| Over ury's Caſe, .. 


7. The 


& 


dic within the 
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7. The 
and t 
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poiſon, 
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CP.C c. 8 


” OE TILE»; 


ILLING another upon a 
ſudden falling out, or pro» 
vocation, or unjuſtifiable aft, Man» 
ſlaughter. 
1. What a ſudden falling out ? 
Two combat and part, and pre+ 
ſently come together and fight, or 


one preſently fetcheth a Weapon' 


and killeth the other, or they pre- 
ſently ferch their Weapons, and go 
into the field, and one kills the 0- 
ther, Manſlaughter. 

Divers Rioters enter into ano» 
thers houſe fordibly, and cjet the 
people; alterwards- they being in 
poſſeſſion, the party ejetted, with 
rwenty more, come in the night to 
the houſe, endeavour to fire it, and 
one within ſhoots and kills one of 
= _ ng be _ 

aughter, becauſe their entry 
holling with force illegal, and not 
Murrher, becauſe a fl provo- 
cation, 
50 
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E come to Offinces Cephtall f 
VV *otich refer to the Good: of < 
any Perſon, viz. Larceny, which is 
of two kinds ; 


Simple Larcen 


{ 


Simple Larceny of two kinds : 
Grand Larceny, of the value of 
12 pence. 
(Rea LArceny, under that va- 


Larceny, a _— and 
{Simpl taking away by any per- 


ſon of the mere perſ of 
not from the dp 
out of his houſe, to the value of 
12 pence. 


I. What 


Lareeny. 
TIS 


I. What ſhall be faid a Felofious 


. taking > Imports two things : 
> i 1 
1.A taking neceſlary ; the Ins 
ditment be Cepit; if it be 
felonice Abduxit Equum, not ſuffict 


of Plate ; of Sheep ; 
like of him that hath a bare ſpeci 
uſe, as the Gueſt that hath Place ſet 
before him. CR 
But he that hath a poſſeſſion by 
delivery cannot thereof -commit Fe- 


loa - 1 0 Ft. 

A Carrier hath goods delivered to 
him, and he carries them away, no 
Felony. Univ AO? 

A. lendeth his Horſe 4}, | 
ger, who rides away, no Felony. 

A Clothier delivers Yarn to a 
Weaver 


Wepver to weave, Thy 


bes os a inted, and 
takes Aire tr eprer) Fe- 
By 


T Stat. 21 HL. 8. +. 7. where 
4 Servant away with the 
of his Maſter delivered to 


O_o 


the money and depart with 


| it; it is no Felony ; the like 
f . if he had gone away with 
| - ©» the Obligarion. 

| 


 3.He go away with it. 
Waſttully conſuming, &c. there- 
| | of, no Felony. | 
4 Now by the Star. of x F.6. 
c. 12, he may have his 
Clergy. 
5. Hemuſt be a Servant at the 
time of the delivery, and 
going away ; therefore for 
imbezelling after Maſter's 
death, Stat. 33 H. 6.e- 1. 
gives remedy. | 
6. If a Servant receive his 
Maſter's Rents, and go 4- 
way with them, not within 
the Statute. on 
If a man, ſeeing a Horſe in''the C.P.C. > 
Paſture of the Owner, having a 
mind to ſteal him, obtains a Re- © 
plevin, and thereby hath the Horfe 
delivered, this a Felonious taking. - 
I 


f 


Un priſt feme del. S. oe ſes bien 
countre le wolunt, oft Felony : Contra 
fi feme priſt les biens le baron & ala 
one eſtr. de ſa bone volunt. 17, AI. 6 
Iſent fi feme covert priſt biens le ba- 
ron, Ou tux dona al eftr. que eux im- 


port, neſt Felony. Abridg, Aſt. 63. 
IL What a carrying away ? 


CP.C.cq9. A Gueſt takes ſheets out of the 
Bed, brings them into.the Hall with 
an intent to carry them away, but 
is apprehended before this ; a car- 
rying away. 

A. takes the Horſe of B. with an 
intent to ſteal him, but is appre- 
hended before he can get out of the 
Paſture; this taking away. 

Crom. 339 AA. kills my Sheep, ſtrips them, 
carries away their skins, Felony ; fo 
if he pull off their wool. 

nl. By 
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' Larceny 1, 


10. 't whom 2 and wha 
{EE IO GEE 


An Infant under fourteen years Dal. 194. 


may commit $:ibat- pru- 
dence to <> 4 ig => ; = 


__ under . fourteen, burma in = 
tand.,. Preſzdents. ,,,., 12/14 1,371 
A, Feme,; covert.;y, hor own 
may 'conftnit Latceny, and-in. x 
ay Ay Hugband pay be hy 
the Wate in oa any but 


= e comverſo. tas 


But, NO c2anes take 
her Husband 
ſhe ſo take her ergo 
deliver them to a ſtranger, + ng 


mn. the 
tat 
Felony; this is Felony in both, and 
both arraigned for it. 

Nota, Books old and latter, and 
Practiſe, contra. | 

If the Wife commits Murther by 
coercion of her Husband, Murther 
in both ; but if theft, no Felony in 

f 


her; 


> © 


Wiſe doe both « Dal 194 


Dalt. & 47- 


be 


lony. 


Lareeny. 
; but a bare Command excuſeth 

But if a' Servant commit theft by 
coercion of his Maſter, yet it is Fe- 


q * 
%. ' 


IV. What mere perſoxal Good ? 


x. If are in the realty, or 
bed Nb no'- Larceny 


$. Steali 
no Felony, 
value. 


4 Cheſt of Charters, 
the Cheſt above 


Taking T;cad off a Church no 
Felony ;- otherwiſe if tie leave it 
a whulc, and "after come and take 


it. 
Taking an 


lon 


as Maſtifls , 


Infant Ward no Fl 


7 if they are of « bile Natur, 
Dogs, Bears, Foxes, 


Monkeys, Ferrets, or their Whelps, 
there can be no Felony of them; 
but of Hawks reclaimed Felony 


may be. 


V. What 


=z © &IS0O LEacnce 


ST: YA 


4-4 


Larceny. 
»J 
V. What faid the Goods "of 
andther. 


1. He that hath a ſpecial proper- 
ty, as a Bailiff, Tc. _ are his 
oods pro tempore. A. bails goods 

B. and after to the intent to 
charge B. ſteals them from him, 
Felony in 4. 21 #. 7. Kel. 70. Cloth 
is maines 7 aylor. 

2. He that takes the goods of a 
Chapel in time of vacation, in- 


ditable quare bona Capeliz ; fo bona Dalt. 193. 


Parochianorum, bona mortui, or bona 


ignoti, Gc. 


$© to ſteal the Shroud off a Per. © PF: Cc.47- 


fon buried ; and it ſhall be bona exe- 
cutorum. V. Tamen contra; 15 Jac. 
Notting haw's Cale. 

Bur raking of Treaſure trove, 
Wrecks, Waifs and Strays before 
ſeifure, no F 


Taking an ation Felony, 
becauſe in aftion. 
Taking Fiſh in a River no Felony, 


but Fiſh in a Net, Trunk, or Pond, 
Felony, becauſe not at their natural 


F 2 liberty : 


Mes fil ne &« 
nuſant dbe ta 
me, neft Felc- 
ny./.M.Char- 
WM. 201, 


Larceny! 
li : So of old Pigeons out of 
Os Hon vj 

Where a man hath +- property 

onely ratione loci, or privilegii, in 
things fere nature, as Coneys or 
Deer in my Ground, Park or War- 
ren, no Felony. 
But it reduced to tameneſs, and 
fit ſor food, as Deer, Coneys, Crang, 
Partridge, Pheaſants, he that ſtealeth 
them, knowing them tame, come 
mitteth Felony. 

So of Swans marked and pini$ 
ned, -or Swans: unmarked if tame, 
kept in a Mote, Pond, or private 
River. 

Where a man hath a pr perty 
ratione impotentie in things w1 - 
nature, as young Hawks 1n the 
young Pigeons in the neſt, Felony 
thereof. 

Taking of Eggs of Hawk @ 
Swan out of the Ground of another, 
no Felony, but puniſhable by Sz& 
tute. 

But taking any thing domite ne 
ture, as Duck, Hen, Gale, Turkeys, 
Peacocks, or their Eggs; or Do 
meſtick 


o8 
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Larceny, 
meſtick beaſts, as Horſes, 'Margs, 
Colts, &c.. or their young, Felony. 


VI. Where this ſhall be ſaid a 
felonious taking. 


« If 4. ſteal goods in the County Crom. 34. 
of B. and carry them into the Coun- V. 4H. 7-5 


of C. he may be appealed or in- 
dited in the County of C, for Lar- 
ceny, but can be indifted of Rob- 
bery onely in the County of B. 
onely in the former caſe the Star. 
of 25 #1. 8. c. x. ouſts them of their 


Oergy, if were not to have 
had Clergy x Minton: in the Coun- 
ty of B. where the Robbery com- 
mitted. 

$i gueſt gif ſhee's hors de let 
feloniouſly, & enx import in hale, & 
la far fear de purſuit relinquiſh eux, 
Felony. 27 All. 39. 


VIL Of the value of twelve 
pence or above. 


1. Nota, That in caſe of Grand Weſt-r $15. 
Larceny it muſt be above the value ** * << 


F 3 of 


Larceny. 
of, twelve pence; and if it be but of 
the value of twelve pence, or under, 
it 15 Petit Larceny. 

2. If two ſteal goods tothe value 
of thirteen , this is Grand Lar- 
ceny in bot | 

— 3. If one at ſeveral times, 

6c. P. C 24, at One tirne ſteal four pence, at ano- 
ther ſix pence, at another three . 
pence, in all —_— above 
twelve pence, from the 
all theſe put together in one Indi 
ment, amount to Grand Larceny; 
and Judgment of death. 

4. If a man be Indicted of ſteab 
ing goods to the value of ten ſhib 
lings, and the Jurors find ſpecially, 
as they may,the value but ten pence, 
'tis but petit Larceny, and no Judg- 
ment of Death. 

And note, petit Larceny is Felo- 
ny, though not of death ; and for 
this he ſhall forfeit Goods, and be 
ſabjeft to whipping or other Cor- 
poral puniſhment. 1fint / fugam 
fecit fwrt biens, Coron. 106, 
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Robbery 
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Omplicated or mixt Larceny, 
which - hath a farther degree 

of guilt in it. 
1. For that it is a taking from the 


2. For that it is a taking out of 
oh raking THE? 
1. T om 4 ron. 
I, WIS the 4 is put in 


Robbery is a felonious and violent 
taking away from the perſon of ano- 
ther money I _Y to any value, 


I. gn and ing him in 
fear ; the words of the ane 
run, violenter & a fm Cup that 


Robbery. 
If a Thieſ with of without weas 
Sn drawn, bid the deliver 
—_— and he doth it 10 1s 
raking eo riake 4t R 
If a Thitf comtnand to ver hi 
| purſe, and he deliver, andthe Thief 
finding” little 4n" it, deliver it back, 
this 3 is Robbery. 
2 If « Thitf tompell the true man 
by fear to we ob 4 yer him af 
money, \w acco 
by, and tho 'hitef receives It, it 1$ 


” the true man's be faſtened 
to his girdle, rhe cuts the girs 
dle, the purſe tabs to 'the Ground, 
no Robbery ; but if the Thief take 
up the purſe, though he let it fall 
again, Robbery, though” he never 
take it up more. 

to rob 


All that come in company 
' though one onely aftual- 


Principals, 

ly rene it. 

- A. B. and C. aſſault D. to robhim 

in the High-way, but rob him nor, 

for that he eſcaped : A. rides from 

the reſt, in the ſame High-way, and 
Crom. 34- robs E, ont of view of the reſt, and 
came 


Crom. 3 


CG. PC. C. 16. - 
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Robbery. 73 
eame back to the reſt, and for thj 
B. and C. arraigned and , 
though affented not, becauſe | 
all came to the end to rob. Padſey's 
Cale. 

. Taking from the perſon. 

IF rhe RE ſeeking roefcape, 
caſts his Purſe into a Buſh, or let 
fall his Hat, if the Thief take it, 
Robbery. 

Taking a thing in my preſence 
is in law a taking trom the perſon. 

If one take or drive my Cattel pul. c. 1083 
out of my Paſtare in my preſence, 
this is Robbery, if he make an aſſault 


- upon me, or put me in fear. 


Bur if be take any thing from my Dal. ibid. 
, Without Bram. in _ DF. 234: 
y aſfault or violence, no Robbery ; 
and the Indictment runs that %o 
took it from the perſon violently and 
ſeloniouſly, ova Ay in fear. pal. thi. 
4. Of what value ſoever. 
Though under twelve pence. C.P.Cc-16. 
Mes in foren County in tiel caſe 
Petit. Larceny, car weſt Robbery 
/. 2 Jac. Moor's Rep. 
Now though Robbery and fim- 


ple 


. Stat. 2 
12. 25 H. 8.3. 


c. 4. Nota, Lua 
near the High-way. 


2. In the form of the Indi 


wounding, and taking from the per- 
ſon felenice ; or at leaſt aſſault and 
putting in fear, felonice & violenter 
: Other Indiftments, 


Cepit a perſona 

x-aedr taking from the perſon, 
yet not wiolenter. 

3- In caſe of other Theſts 

from the , not Felony of 
death, it exceed twelve pence: 
But here it is Felony of death if 
never ſo ſmall. 


==. 
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Larceny from the Perſon. 


poſed ro be done clam & ſecrete 3 
rſona. 
In this Caſe by the Stat. of 8 EL. 
c. 4- If thegJndi&tment purſue the 
Statute, which is without « 
the knowledge of the , clam & 
ſecrete, he is ouſted of his Clergy. 

But if it be under value of twelve C. P. Cc.86. 
pence,then it remains petit Larceny, "+ 19% 
as before; for the Statute did not 
alter the Offence, though it took 
a Privilege. 

Larceny from the perſon, which 
is neither clam & ſecrete a- perſona, 
nor with putting in terrour, nor ſo 
hid in the Indi&tment, nor ſo found 
by the Jury, Clergy. Dyer 224- 

17 Fac. Harman's Caſe. 
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Larceny. 


76 
L 1rceny from the Houſe. 


Arceny receives another ” 
vation when it is taken from 
the Habitation of a man. 
Per, Stat. Robbing any perſon in, their } pe 
238-61: dwelling-houſe, the Owner, his Wiſe, | je: 
' or Children, or Servants being with-. $- - 
E in, and put in fear, ouſted of 
in caſe of Convidtion, together w1 
g Acceſſories before, by Star. 23 #8: | 1: 
6 Xx. 
Felonious taking of goods to the || of 
value of five ſhi out of any | & 


dwelling-houſe or out-houſe, thongh |} fc 
no perſon within, ouſt of Clergy, | n 
by 39 El. c. 15. b 

Theſe have a mark upon them as 
Larcenies complicated, and fo ouſt 


of Clergy. V. Infra Clergy. 


Piracy. n 


T7 this we may add Piracy and 
Depredation upon the 

This at Common Law convicted c. y. Cc.45- 
petit Treaſon, if done by a Sab- 


r 
-, Fa this alter'd by Stat. 25 Ed. 3. 
Since that Sratute an offence tri- 
able by the Civil Law till 28 Z. 8. 
I5. 
"The Stat. 28 H.8. alters not the 
e | offence ; but it remains onely an of- 
y | fence by the Civil Law : and there- 
h | fore a pardon of all Felonies doth 
', | notdiſcharge it: but it gives a trial 
by the courſe of Common Law : 
S 1. Ir extends not to the Acceſſo- 
ries: but if the Acceſſory were at 
Sea, triable by the Civil Law; if at 
Land, by no Law: for Stae. 2, 3 E. 
6. extends not to it. 

2. It extends not to Offences in 
Creeks or Ports within the Body of a 
County, becauſe puniſhable by the 

/ | Common Law. 
3- Though 


ption 
4. Paine fort & dure in caſe of 
ing mute. 


Burglary. 


; E k the offiview 
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babitation ; that of two kinds : 


Burglary by the Common Law is, 
where a perſon in the night-time 
breaketh and entreth into the Man- 
fron-Houſe of another, to the intent 
to commit ſome Felony within the 
fame, whether the Felonious intent 
be executed or not. 


I. What ſhall be faid in the 
Night ? 


By ſome after Sun-ſet and before 


Sun-rifing it is night. Dal. c. 99. 
gy windy ſo long as the 


Countenance of a perſon may be c,x.Gcrg 


diſcerned it is day. Coron. 293. 


IT. What 


Burglary. 
IT. What Breaking and Ex 
tring * 


The Eatring into a Houſe by the 
doors open 45.8 Breaking in Law; 
but here not ſufficient without an 
actual breaking: Therefore if the 
door be open, or window be open, 
and oy EI. out Goods there 
by, no.Bu as 

” Bur if the Thief break the wins 
dow, draw the latch, unlock the 
door, break a hole in the wall, thek 


are Breaking, 


And as there muſt be a Breaking, 
ſo there muſt be an Entry : 

Setting the foot .over the thre 
ſhold ; 

$. Putting the hand, or a hook, 
as piſtol withia the window, a 


Turning the key where the door 
is locked on the inſide ; 

$. An Eatry. 

In ſome caſes Burglary without 
actual breaking, 


Diver 


FOS mF©Sg.$05n28S SS ER88S80RrR 2 58 


| adit. wo 


Burglary, 3x 
Divers come to commit T 
and one does it, the reſt w 
the Lanes end, Burglary in all. 
A Thief goes down a Chimney to Crom. ze. 
rob, Burglary!* 
- Thieves having an intent to rob, 
niſe Hueand-Cry, and bring the 
Coriſtable , / to whom the owner © *c t4 
opens the door, and when 
come in, they bind the Conſtable 


Y- 

A Thief aſſaults the Houſe, the 
owner for fear throws our his mo- 
ney, it ſeems not Burglary, bur 
onely Robbery. 

A Thief gets in by the doors P*- 59 
open in the day, lies there till night, 
then robs and goes away ; no Bur- 
glary But if he break open the 

to 


out, Bu 
The Sans _— window Dalubi ſupra. 


wks The 4 em 
ſteals, Burglary in the Stranger, but 
Robbery in the Servant. 

. If A. enter-into the Hall by the 
doors open, the owner retires to a 
Chamber, and there 4. breaks in, 


this a Breaking and Entrings 
G It 


IN. What Manfon Houſe ? 


The Church a Manſion Houſe 
oy yo IE 

$. t-buildings, as Barns, 
Stables, = — the Manſion 
Houſe, a may be com- 
mitted in them. 

Nota, uſe ore oft, f ſoit m 
Barne ou Stable disjoyned at any 
diſtance from the Houſe, ne/# Bar- 


g/ary- Oh”, 
rglary may be committed in4 
Manſion-houſe, though all perſogs 
be out upon occaſion. 

So if a man hath two Houſes, and 
ſometimes live in one, ſometimes itt 
another, 

A 


Burglary. 
A Shop parcel of a Manſion houſe, 
how a nds ' 
uy a ES, 24 
Manſion-houſe. n | 

But a Booth is not, and therefore 
remedy eſpecially provided per Stat: 
5E.6.c. 9. 

But an Indi&tmient quod fregit 
clauſum ad ipſum interficiendum, no 
Felony, for no Manſion-houſe. 

A. leaſes to B. a Shop, parcel of 
his Houſe, to work in, where B. 
works in the day, which is broken, 
ruled not Burglary, becauſe ſevered 
per Leaſe. Triv. 17 Jac. ; 


IV. With Intent to commit 
ſome Felony. 


+ If the Houſe be broken and en- & v. 64.14 


fred with an intent to commir a 
Treſpaſs, as to beat the owner, no 
Felon 


It wich ifiterit to corhimiit a Rape, 
by fome no Burglary, becauſe no 
Felony at Common Law ; but this 
ſeerns otherwiſe, though the Felony 
be not done. 


G 3 This 


Burglary. 

The Indictment runs, Burglari- 
tef'& felonice domam, &c. fregerunt 
vel intraverunt ad ipſum, &c. inter: 
ficiendum. 


34 


And by the Szat. of 18 El. c. 6. ] 
Clergy taken away in all Burglary. S 
of 

Bu 

bu 

Fe! 

be 

Ce 

M, 
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Arſon. 


©rning 1s Felony at Common 
B Law by any that ſhall maliti- 
ouſly and eeluntanty burn the Houſs 
of another, | 


Burning. 

Serrung fire on a Houſe, without 
burning 1t, or any part of it, no 
Felony ; but if part of the Houſe 
be burnt thereby, it is Felony by 
Common Law. 


Malit iouſty. 

A. intending to burn onely' the 
Houſe of B.thereby burns the Houſe 
of C. this is Felony ; and he may be 
Indicted, That ex malitia precogit” 
he burnt the Houſe of C. 

A. malitiouſly burns his own 
Houſe, to the intent to burn others, 
but none elſe but his own burnt, 
ruled no Felony, bur a X miſde- 
meanour ; upon which the Pi- 
lory,and bound perpetuall Ber 
behaviour. gCar. B. as Haines 
G 3 
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Arſon, 

«Des 1 le meaſon dautre pT ef 
combure, eſt Felony, 

The Houſe. 

In-ſet Houſe, or Out ſet wa_ 

If parcel of the Manſion-Hoy 
as Stable, Mill-houſe, Sheep-houſe, 
Barn, and no Clergy. 

$. But burning of a Barn, not 

cel of a Manſion-Houſe, it it hath 

rn or Hay in it, Felony, other- 
wiſe not. 

But Felon not ouſt of Clergy, 
unleſs part of a Manfion-Houſe or 
Barn with Corn. - 

Burning the Frame of an Houſe 
by 37 44.8. attempting to burn a 
ſtack of Corn by 3 @ 4 E. 6. made 
Felony, but both Repealed 1 Ma. 

But 'in Northumberland, Cumber- 
land, Weſtmorland, and Durham, 
Felony to burn a ſtack of Corn by 
43 Ele''7;, 

Nota, The Indi&tment of Burglary 
Domum Man/1onalem ; of Arſon onely 


Domunm. 


Breach. 


XUM 
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| - Breach of Priſon. ; 


7OW we come to thoſe Felo- 
nies that are the hindrance 
ameſning'd Felon to publick Juſtice ; 
And they are of three kinds in refe- 
rence to the perſon that cauſeth ir ; 
x, In the _ himſelf : 
Breach of Priſon. 


Eſcape. 


z. In the' Officer or perſon that 

permits it; and then 
A avolaneer 
[nvoluntary. 

3- In a Stranger, that is Reſcue. 

1. Breach of Priſon. 

At Common Law it ſeems all 
breach of Priſon Felony ; but by 
Stat. 1 E. 2. nullus de cetero, qui 
priſonam fregerit, ſubeat Judicium 
vite vel membrorum pro frattione 
priſone, nifi cauſa, pro qua capt & 


impriſonat fuerit, tale Judicium re- 


quarit, 
G 4 And 
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BY B2each of Pziſon, 
herein theſe things are con- 
Gy a Pirip 
a may Arr Impri 
ay What a Priſon 2 "ID 
3- What breaking a Priſon? © +» 
+ What a cauſe that requires k 
Judgment to make this Felony 2 


E 
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Arreſt, 2 


I, HO may Arreſt or Im- 
| priſon? This is either 
1. By a/private Perſon. 
2. By a publick Officer, 
1. Arreſt by a private Perſon, 
and that two kinds : 
1. Either commanded and en- 
joyned by Law. 
2. Or permitted and allowed © P.C. 53, 
by Law. 

Arreſt commanded by Law. 

1. Perſons at the. com- 
mitting of a Felony muſt uſe their 
endeavours to apprehend the Offen- 
der, otherwiſe they are to be fined $ p.c. 29; 
and impriſoned. 

Hence it is that if a Murther be 
committed in the day in a Town 
not incloſed, the Town-ſhip ſhall be 
amerced ; if in a Walled-Town, be 
it oight or day, the Town ſhall be 
amerced [if Offender eſcape. ] Star. 
347.7. 1, 


59 


(11, 


Arreſt, 
y, though death hathng 
yet 


CRC 2 man may nd al ar 
every man may and muſt 
Offender upon who it is 
_- Wincheſter : and want of ſ 
uit thereof is puniſhable by 
and Impriſonment. 

The manner of levying Hue an 
Cry is, "where a Felony is committe 


or a dangerous ſtroke given, reſort 

to he Conſtable, yd the Fat 

deſcribe the Party — ; 

is gone, who thereupon i 

tie Town, teiby might ne db, 
ive the next le warning 
he the next. 


3- In aid of an Officer that hath 
a lawfull warrant i» fa, or in Lay, 
to arreſt a MalefaQtour. 
— in er of a_ it ſeems its 
private 
_ _ he Houſe, if upon Anker 
Dal. fo. 245. he pw. wh be admitted*®to take tf 
Offender. 7 E. 3- 16. 
- a_—_ Videtar, 1. Sur felony fait & ji 
ourts 177 
ſuſpicion aſcun poit arreſter. 2 wy 8, 
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. Arreft, 91 

2. Sur Arreſt dt ameſner al Com- 
won Gaol, 20 E. 4. 6. os deliver al 
Conftable, 10 E. 4- 1. 

2. A permiſrve Arreſt by a pri- 
vate : 
If a Felony in Fatt be committed, 
and a private perſon ſuſpe&t another 


2. REDTHE þh 


And theſe may be probable cauſes ; 
Hue-and-Cry levied ; 


open 
but may enter the door being 0- 


pen. 
The perſon arreſted by cither of 

theſe means by a private 

muſt be brought to the : 

and if Conſtable be not to be found, Dal. fo. 414. 

to a Juſtice; and in caſe of a Felony | 

known, put in the Stocks or Com- 

mon Gaol till he be brought to a 


Conſtable, 


2. Arreſt 


UM 


Arrelt. 
2. Arreſt by « publick Officer with 
out Proceſs 6 (x mg 
Nota, Whatſoeyer a private 
fon may do in this caſe, an Offer 
as a private perſon may do. 


Now theſe Officers, 

1. Conſtable. 

If complaint be made to a Con 
ſtable of Felony commirted, or ofz 
dangerous blow given, though the 
party not dead; or in caſe there be 
an aſſault upon the Conſtable, orin 
caſe of any other breach of the 
Peace, the Conſtable may impriſon 
the party in the Stocks, in the Goal, 
or in his Houſe, till he can bring 
him before a Juſtice of Peace. 

Burt if it be a bare breach of the 
Peace, unleſs it be in his view, he 
cannot arreſt the party; but com 
plaint muſt be made to a Juſtice of 
Peace, for the Conſtable is but x 
Conſervatour, not Juſtice of Peace, 
unleſs a Felony be done. 

If a Conſtable ſee an Afﬀray, and 


the Malefatours fly into another 
County before —_ he may pur: 
ue 
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He may break open doors to pal. 2. 
take an Offender, where Felony 
committed, or a dangerous wound 


given, 
2. By a Juſtice of Peace, who 
ypon complaint may iſſue out his 
Warrant to apprehend the ay - ' 
1. A general Warrant to ſearch c. Jw.curts 
for Felons or ſtoln Goods, not 277 


a If a Juſtice hath cauſe of ſuſpi- 
cion, he may arreſt as a common 
perſon, not as a Juſtice. 

3- Upon complaint of a Felony 
committed, and where doubt may 
be of apprehending the Offender, 
in aſſiſtence of the party ſuſpe&t- 


party , but the party ſuſpeCting 
ought 


Arreſk. 
ought be preſent, beeauſ it is bi 


But by virtue of fuch Warrant 
—_  — — ; 
4- But at the Seſſions the Juſtice 
may award a Capias againſt ' the 
perſon indicted , and by virtue 
thereof the Sheriff may break open 


doors. 

A party being apprehended by 
TS OY => 
mitted, Bailed, or Diſcharged. 

The Commitment by a Juſtice 
ought to be ro the Common Goal 
by the Stat. 23. H. 8: c. 2. and the 
Mittimus ought to be, 


C. M. Ca. 1, Under Seal. 
99.%e-3# 2. Contain! the Cauſe. 
3- Have an apt Concluſion, 
viz, there to ſtay till delivered 
by Law , otherwiſe the Warrant | _ 
void. 


CPCc109 And note, That a perſon com 
"05 mitted for Treaſon , Felony, or 
other Crime, cannot be diſcharge 


-SShE 


8 
he 
ue 
1 


by 
T- 


Arreſt. 
his j tl indicted and acqui th «7 


ramus found, or by 
nt | damation, or by the Kings Bench 
} upon Habeas Corpus. 
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N order to the conſideration of 

Arreſts and Eſcapes, here fit ws 
conſider of Bail and Mainpriſe in 
caſes of Felony. 

1. What Bail is? 

- In what caſes? 

3 By whom ? 

1. Bail are Sureties taken +: 
perſon authorized, to a 
day, and to anſwer and 
by the Law. 
Sm 

iſe is, T pernors are 

onely Surety ; but Bail is a Cuſtody; 
and therefore the Bail may reſcut 
the Priſoner if they doubt he wil 
before a Juſtice; and the Juſtice 
- he to commit the Priſoner in 

diſcharge of the Bail ; E.. t him 
to find new Sureties : £ 
be done by the ro oe in "ce 
inſufficient Bail. 
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Y 
id 
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ul 
im 
ce 
in 
m 
Ti 
off 21 Parti 
Law Bail in all Caſes but Homicide ; 
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But now the Star, Weftm. 1. c. 15. 
ao es i. 21 


Bails 
in whes Cakes builaticy and 


notes rien ors bag 1111 11% 
— 
y,t s 

able; (Unis SIM | 
x. Oulhly thandeatre or 
ey x *TLMdu8s £o(1 
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FI 0x earn 
diſcharge hin hyeBaſt es 
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the Offence, cooTmoBIiM « 2 m 
1. In « Chargs of Treaſons 


Dal. Cc. 114+ + 


FE © EF? 


; t: If be confeſs 
| | A T14- 


bail. 
wo miay be bailed tall par 
| ; ant Felony is com 

o Juſtices, one of the 


EX- 2H. 9.c.5 


—_ . 7” wo > TS 
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.' Bail. 101 
ferency is removed, the Offender 
otherwiſe bailable is become not 


I. If a Perſon be Attaint by Ut- weſticr5 
hry of any cp yet it the De- 
fendant comes leads in avoi- 
Nace of the Uth 7, be ein Appel 
or Indiment, King's Bench 
may bail hum, 
2. If he be convitt by VerdiCt or Dal. c. 114. 
Confeſſion of any Felony, he is not 
bailable. 


But if a man be convi&t of Man- 
ſe defendendo, the Juſtices 
of B. R. or Gaol Delivery, or ſpecial 


Writ may bail him, but not Juſtices Dal. o. 383. 


> ng So if he have Charter of 
He that becomes 
3. He an Approver 
yo Abjures be 
4. He cannot 
bailed. 


5. He that's taken with the 
ner not baitlable; And 
—_ — — 
uc-and-Cry, Bri ge's 
ſtice of Peace fined 49 4 hails 


ſuch. 
H 3 6. He 


Bail, 


6. He that breaks" Priſon 'nog 
bailable. 


7. Open and notorious Thieves 


not bailable. 

But he that is taken for a light 
fuſpicion bailable. | 
x he Deaton ra folk 
or t is - | 

ac an il: This he 
in diſcretion. 
8. Thoſe that are appealed by 
Provers, unleſs 
' 1. The Prover die. 
2. d... Prover wave his Ap- 


3. Vais be be of gool 


And the apa hereof, born 
when the A 
he conſis _ 
therefore induceth a 
guilt in another. 

But this concerns not Juſtices of 


Peace, becauſe no man can become 
before them, becauſe they 


Approver 
a Coroner ; but 
may peo. Confeſſion by =, 
Evidence. | 
But, 


an 
LY 
- 


1H  UBCrNOS 2pUDO rrPSS- 


-|Wigil. 
JC But a bark: Apppal 
did not indace ſuch CEN 


ot e NR — Se 


Wr/tm. 1.44452 


But in A of Death the Sc. PC. 18. 


Court 1a adifit not the 
Delndar 1 au bur apoa weighty 


It che pany be daguiadadtwichin 
the year u — he is-not 
to. be but remanded or 
bailed at diſcretion, that an Appeal 
may be proſecuted againſt him, 3 77. 


TC I 


3. Who may take bail, or bail Of 
fenders ? 


Bail was taken cither virtate bre- 
vis, or ex eficio. 

1. Bail taken virtute —_ that 
was _ General or Special. 

The general Writs. 

Homine replegiando. 

Habeas Corpus in the Kiog's 
Bench. 

Writ of Mainpriſe ; this was di» 
rected to the Sheriff, þ —_ 
him to deliver by the Mainprife 


H 4 twelve 


to them, by Habeas Corpus or Certio- 
rari, bail where another Court cans 
nor : 

Incaſe of Murther. B. Mainpritſc, 
60, 63, Sc. 

In the caſes prohibited by Szat. 
Weſim. x. c. 15. V. Cook ibid. verb. 
Viſcounts, & autres verb, ne ſoiem 
repleviſable. 

2. Juſtices of Gaol Delivery, who 
may bail in caſes where _ 
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one of (Quorum. 


1. By two Juſtices, whereof 
2. Aſter Examination taken Cr, 156, 


though ſome Opinion be 
may be bailed by one Juſtice, ou 


1 £4 4. cx whand | 
——— — 
them to the Seſſions of the Peace. 


Rumper 
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. The:Cuftody of any that 
La arreſts, or the 
houſe of the Conſtable, or 
I where dctain- 


4- 'The Church, where' a per- 
ſon:abjuring is. 4 
ry, which is now ouſted, 
Star. 23 #. 8. c.1'n- 


3- What 


THER 


| j 224 - _IJIH + 
at JR TTHE lafza 
Tor HE | Hyg 
FA ME @ Wh 
FELL; * 11}; | 


. 
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ty 
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3H. 7. 6 xx ft þ f6:r uifÞ ineniure 
ſer.  amerce,\ ſoit cev in: jour ou #xit. 
JE 3. Dered.Lapg: Ban Winn, 
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Eſcape in the Officer, or bim 


that makes Arreſt. 


t13 


Eſcape by an Officer. 


6.4xR a7 T 
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Eſcape. 


A Gaoler de fatto, though 

F not de jure, muſt anſwer 
for Eſcapes. 

6. yg 
on Fel Sole be 
= uit before 

i ter 

if the Conftable bring a per- 
ſon _to Gaol, the Gaok 
refuſeth hum, the Vill ſhall 
be = _ , and Gaol 


2. Voluntary ov; "LE 
St. 148. > 1, Hath che fam Come —_— 
Oe on permitted to pe ſtood 
R_—_ for, viz. Treaſon or Fe 
lony. 

ITO Ex 

ſon its it; and t 
Fon though Elly the Sheriff muſt 
anſwer for ollinen of Gaoler, yet 
not criminally. 

3- There muſt be a Felony really 
done, and a Commutment by a law- 
tull Warrant. 

4 If within the 
be acquitted upon. _ 
voluntary Eſcape 1s x 


= 3 ST SL 


Eſcape. 
Felony, becauſe wife intitled to her 


Appeal. 
5. The Eſcape if ' voluntary pu- 7 Wl 


its 


J 


pe wy wy” a4 the Priſoner 27 9%: 
it ax indtted. 

| Den 

7 +3 4 

er NE 

all þ | 

er 

be "FR M14 by" its [ Ha 

od 

6 


mT 8  >7 Rr 


de cuſtody de Con 
Felony, licet ne fait 
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flable, Ge. eff 
ameſne al Gaol 
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Felonies by the Statute. cnc, 


BY. 7. c4P- 4, 
and conſpiring 

the K or any of tus 

Council 3s n 

$. + 


. kts, 4 
$. Witcher e quo 4. 
þ Pike, 6, ho by 


4 4 
with man or Beaſt. 
$. benefit of Clergy. 
Debet efſe Pemetratio as well as 


iſto. 
[a this and Rape carnaliter cogyo- 


113 EY LO, 
Nut Appoa En" \ 


BBC cy I 


If the woman be under t 
then though the con 5 
Stat. 18 EL. c.6. Aa 


above ten years, if the &br\ 
a Rape, though ſhe conſent arwlogs 
But in ſuch caſe of a-fubſequent 
conſent, the Stat. 6 R.'z: c. OT gives 
the Ito the Husbang, if none 
to he Se. © * 
Clergy taken away by Sar. 18 Fl. 
c. 7. upon Conviftion  Verdiet, or 
Confeſſion or utlhawed.” 
Ciftay que aid in Rape of Ravifer 
11 H. 4. 13. 
£:%A** 
Taking a Woman againſt her will 
and marrying her, Felony, | 
x. $ id,' Widow, or Wiſe . 
muſt "have Lands, Tenements, or | ® 
Goods, or be Heir Apparent. | 
:. She inſt be taken againſt her b 
will. 6 
2. She muſt be married or de- 
filed. P 
4. Extends not to taking a Ward 
or Bondwoman. 
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Nota, 
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Felonles by the @tat. 119 
'"Nota, The taking away in oge 
County, and marrying in another, 
indicted where married ; and they 
may-enquire of the forcible taking, 
2. Privy to the marriage, but not 
the force, 'not Guilty. 3. Mar- 
rage with conſent! not excuſing ſo 

as ſhe is underthe force, 13 Car. 

Fulwood's Caſe. 

All Acceſſories before or after 
made Principals by this Act. 

Clergy taken away by Star. 39 El. 
b 24 

(24 

Malitious cutting out Tongue or 
putting out Eyes, Felony. 
Clergy not taken away. 
Extends not to cutting off Ears. 
8 H. 6. c.12. 


Stealing, ing away or avoid- 
ing Recorls, Feloas And 

The Judges of either Bench ena- 
_- to hear and determine the 

e. | 

Acceſſories before made Princi- 
pals. 

$. Clergy allowable. 


5 FT. 4. C4 
I 4 Multt- 


Felonies by the @tar. 
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Chal, o unlawfully in Foreſts, 
& or Rong with painted 
night, and reſcuers, wiz, 

IT the party arreſted, Fe- 


PHE c 
m len s Armour 
&c. Felony. Ns yy A 
| Cenlicetions, 
1. Ought to be umpeached withy 
ina year 
. Offender loſerh Lands but du 
ring life 
3- No Corruption of bloud. 
4- Wife lo not Dower, 
5 Peiendne dined to proof. 


1X Sea to ſerve o- 
ons ving taken Oath 
= —_ ng 


No —— of bloud : 
may have Clergy. 


Articuli. 


Multiplication of Gold or Sijr, 
Felony x 
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Felonies by the @tat; 121 
. Articuli ſuper Chartas c. 2. 
Purveyors Felons in certain ca- 


1:22 


3 Jac. 11s 


of life; If in a men without 
notice. . i 
Aﬀer a Divorce, though & 
We YG thors = 
4. After a nullit "declared of the 
former marriage by: kiceleſiaſtical 


Court, 
| | Offeriders inve Clergy 

I Fac. = 

$. For gaing'with z-Þls 
but this O— > 0 oo 7h 
14 &1:3. m1 Eu 

| Gioler/coureling ina, by 
Dureſs to berwme; 
whether che\ A ppellecs be aequire 
or nor. Lozroge gol 
3. H. £1 


| Hob bringin 140; Gall 
kalf perice,zGuskins; ging ie Ga 7 


a+ wah. 


d. an_s Co peymenceh 
blanks :! 1 ” 0 


(117 3G Offender hurh C 
17 8.3% I5 ng 


Trankemation of Yilves, or lms 
portation of.falle money made Fe- 


1: Offender hath Clerpy. 
18 H.6. &. 15. ergy 


{ |} DO. 


lony. 


Expor- 


Folonies dy the@tat. 127 


10n of Wool or Wooll., 


31.6. c.r. 
Congregation of Maſons to pre- 
vent Sratutes of Labourers ; ' 
BN $. But this Obſolete by the Sra- 
me 5 EL. the Adts to which it re- 


Receiving, retaining, or main- 
raining a Jeſuit or Popiſh Prieſt 


ly Þ knowingly, 

7 TP. Clergy excluded. 

of 35 BL. ct. = 
Felony refuſing to make Abjura- 

9/ Ff tion; or after Abjuration not to de- 

part,. in ſome caſe. | 


rey excluded. 
1] 1&2 Ph.GM. c. 4 
Egyptians aboye fourteen years 
1 ing here a month. 
$. And 5 El. c. 20. takes away 
I Clergy. 39-El. 


EY j cate | uy ; 
124 FeloniesbytheStat; ] 
ES 1 Fac. & 7. 2 
'Y Rogue- mo 

lene Hel 
hath Clergy 
4 RO End 


no 


os 


5 EL «14. 
M1. a former 


"I fo mm he cnt cr cad 
a 
and after he forge « Deed, this's 
—_— 
v... 


| _ 
Or BY & T6 © 


hr —— — gp, 
ar gs thereof, ns 


Felony, 
Clergy ouſted, 


8 & 


C al 2 - : «% v 
5 Felonies by the @tat. 125. 


21 #8. 7. : 
to Servants i Goods of _ 
uu {| their Maſters deli 'to them, 


Felony ; 

ear 27 H.8.c. x7. 

| away Clergy being Re- 

praled by ES. c. 12. they may 

az H. 8.c. n.2& 3 Ph. & 
Ma. c. 19. 

m- - Cutting Powdike, Felony, 


= 
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 Miſprifons. ' 
OW we come to Offences 
Criminal, but #of Capiteh 
and thoſe of two. kinds: 

I. Offences by Common Law: 
2, Offences againſt ſpecial Srg 
Fiites. 

Offences by Comme Law this 
a ns cher uener Of 
or leſſer : 


Greater ; and thoſe come under 
name of Miſpriftens, which again 
are of: two ſorts : 7 tne th 

Negative, in not doing that 
ought, or of Omiſlion. 

Poſitive, indoing ſome great Mif 
demeanour they ought nor. 


Miſprifion, 


A HRmwYwy Mm o.d AS 


- Be - 
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» Mifprifun of Tredſmt:"'' » 


The Negative Miſpri -* 1 


LY: 


cealing . of any ©. ?. Cc. 
iſprilion one- 
ly by (as Statute of bet Mar. e. 10. 
induce auxt miſpr 
"= this in it of bare know- 
ledge ; for if knowledge and Aſſent 
it is Treaſon: and though the Trea- 
fon be by Statute, yet the concealing 
thereof 1s Miſpriſion of Treaſon. 
Every man therefore that know- 
eth a Treaſon, muſt with all ſpeed 
_ reveal it to the King, his Privy 
Council, or other Magiſtrate. 
He that receives and comforts a 
Traytor knowingly, be it a counter- 
feiter of Coin or other, is a Princi- C. P. C.c.44- 
| Traytor, and not onely guilty of 
iſprifon. Abingdow's Caſe againſt 
— ho in Dyer 296. Conier's 
e. 


T + 


RR GC © #2 


The F 


counterfeit coigne ſciant 
ceo eftre counterfeit neſt {pris 
de Treaſon, mes ſerra Fine © In 

Iſtent reſolve a Newgate: 


| 129 


Miſprifson of Felony, f” 


2, Iſpriſfion of Felony 
iseither by Common Law, 
orby Statute. 


By the Common Law a conceal- 
ment of a Felony, or procuring of 
the concealing thereof. 


The Puniſhment. 
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1. If a common Perſon, Fine and 
Impriſonment. 

2. If an Officer, as Sheriff, Co- 
roner, Impriſonment for a year, and 
Ranſome at the King's pleaſure by 

- Bf Star. W. 1. c. 9. 

By the Stat. 3 #1.7.c.1.33 H.8.c.6. 
one knowing of an unlawtull Aſſem- 
bly, and not diſcovering it within 
24 hours. 


Concealment of Jurors, v. Stat. 


K Theſt- 


= 
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M;ſpriſions Poſitive, or 4 


Commiſſion. 
one ,of the C. Pc.c.44 


L. Lcovery by 

Dy of the per- 
ſos "#1 or ER 
them, Miſprifion, puni by Fine 
end Imapriſonmenrt, y-— no hy 
wor Treaſon. 

2. A perſon diſſuading Witneſſes © *©© *4- 
from Jerky in Evidence againſt a 
felon is no Acceffory, but a great 
Miſprifion, puniſhable by Fine and 


” # PP ESSS 


= F ing Od] Imprifonmen 
— 4. Reſcuing a Es yt the 
wr of the Courts of B. R. Canc. 
B.C. or Exchequer, a Miſpriſion for 
which the party ſhall loſe his Hand, 
Goods, Profits of Lands, during Life, 

I; 8 nnd perpetual Impriſonment. 
5. If a man ſtrike ſitting the four 
Courts at Weſtminſter, in the pres 
K 2 ſence 


132 


Piſpziſions Poſitive, 


Ence of the Courrt,. the like Judge- 


ent. 

6. If in preſence of thoſe Court, 
or before Juſtices of Aſſize or 
& Terminer, a _ draw his 
Sword upon —_— or Juſtice, 
though he ſt not, or ſtrike + 
nother, like J 

7. By Star. 33 H.8. c. 1. ith 
king in the King's preſence, drawi 
bloud ; loſs of hand and 
Im iſonment, Fine and Ranſom. 

8. By Stat. 14 EL c. 3. t 
of Money not current Miriges 
Treaſon. 


9. Stranger uttering falſe Money 


made within this Realm, knowing 


it Counterfeit, 3 #7. 7. 10. 
10. A Lord of Parliament depart 
ing rom Parliament, 3 E. 3. 


7597 FEE FE 


Maibem. » 


Nd hither we may reier Mai- 
-hem, which though it be a 
icular Crime, for which Appeal 
eth, yet it is not Felony of death. 
Cutting off the , or ſtriking C. CP. c. 40. 
out a tooth, Maihem, but not cut- 
ting off the car. 
The Judgment is onely Fine and 


em and therefore it recove 
n Treſpals, it is a good barr in Ap. 
pral of Maihem. 
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K 3 Offences 


Offences not Capital. 


Ffences of an Inferjour nature; 
they are either ſuch as are 
committed by an Officer. 
Negle&t of Duty, 
Bribery, 
Extortion. 
Or ſuch as refer to a common 
perſon, without relation to Office, 
and thoſe reducible to three kinds: 


1, Breaches of publick Peace, and 
therein 
r. Of Afrays. 
2. Ot Riots. 
3. Ot Forcible Eatrics. 
4. Barretries. 
5. Riding armed. 
2. Deceipts and Cozenage. 
3- Nulances. 


Decay of Bridpes. 
Decay of. High-ways. 
ins and Alchouſes. 


TY» »>Qoyh 
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FFRAY, 

If Weapons drawn, or ſtroke 
given or © ; but words no 
Aﬀtray : menace to kill or beat, no 
Aftray ; but yet for ſafeguard of 
Peace, Conſtable may bring them 
before Juſtice. 


h In Afirays conſiderable, 
1. What a private _ may _ ? 

Private perſons may Aftray- 

4 cs till hear over, and deliver them 
to Conſtable. 

It perſon hurt another danger- 
ouſly, private perſon may arrelt the 
Offender, and bring him to Gaol or 
next Juſtice. 

2. What by a Conſtable. 

i. Afray in preſence of a 
Conſtable, he ought to doe 
his endeavour to ſuppreſs 
it, otherwiſe finable. 

2. If an Afrayer ”"_ houſe, 
or if made in a houſe, Con- 

K 4 ſtable 
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Breach of the Peace. = 


Dal. c. $ 
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136 Beach of the Peace. 


}- 


ſtable may break open 
houſe to preſerve Peace, or 
take the Offender. 


. If in Aﬀray aſſault be made 


upon the Conſtable, he may 
ſtrike again, or impriſon 
Offender. 
Conſtable may in ſuch caſe 
impriſon till he find ſurety 
of Peace. 


. Bur it ſeems if Afﬀray | ws 


and not in view of 
ſtable, he cannot impriſon 
without Warrant oft the 
Juſtice unleſs Felony done, 
or like to be done, 


3. What by a Juſtice ? 
I, 


In his preſence, the ſame 
power that a private pet- 
ton or Conſtable, and may 
impriſon till ſurety of Peace 
found ; the like upon Com: 
plain. 

It dangerous hurt, Juſtice 
may impriſon till appear 
whether the party die or 
live, or bail the party. 


The former better diſcretion. 
Riot, 


of ER EET LE A. 3X 
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Riot. 


When above the number of two 
meet todoe ſome unlawfull aft, and 
do att it ; but if they meer and at 
it not, an unlawfull Aſſembly, in 
power of Juſtices to ſuppreſs them, 
13 H. 4c. 7. 

A man for ſafeguard of his houſe 
zpainſt Malefaftors or Treſpaſlers, 
may aſſemble his Friends for his 
Detence. 

But he cannot aſſemble to pre- 
vent a beating threatned in his pre- 
lence. 

Riot recorded by one Juſtice up- 
on view traverſable; by two not, 
becauſe purſuant to the Sratwre, 


Forcible 


B1each of the Peace, 137 
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133 Byeathof the Peace, 


. - Forcible Entry, 
Forcible Entry muſt be either 
Many forti, I up 
Furniſhed with unuſual weapong, 
Menace of life - ——_ 
Breaking open : 
f_ ſeems it door onely 4 
d latched, = 
Ejeting forcibly the poſſeſſors. ye 
Cum multitudine gent inm, one may 
commit a Force, three at leaſt a Riot, Y 6 
ad 
by 
t 
h 
ic 
i h 
þ 
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Forcible 
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Beach of the Peace, 

Forcible Detainer. - 

Menacing the Poſſeſſor to go out 
” of los of life _ 

Unuſual Weapons or . 

$. Refuſing to admit the Juſtice 
to come in to view the Force. 

Detainer with Force juſtifiable 
where party in po three 
years ; 

$. But though his Poſſeſſion law+ 
full, yet if within the three years 

removed, though reſtored 
by the Juſtices, enables not a De- 
tainer with Force. 

But if the three years Poſſeſſion 
hath been by Force, then the laſt 
forcible Detainer puniſhable, and 
hinders not Reſtitution. 

If a Diſſcifee within the three 
years make lawfull Claim, this an 
Interruption of his Poſſeſſion, 


Reſtitution, 
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1409 Byeach of the Peace. 


7 Reſtitution. 


1. By whom ? 

1. Juſtices B. R. may reſtore 
upon Indi&tment removed before 
them. 

2. One Juſtice of Peace cannot 
reſtore upon an Indictment before 
them ; nor Seſſions of Peacc, unleſs 
upon Indiftment found at Selli- 
ons. 

3- It ſeems Juſtice of Gaol Deli- 
very or Oyer and 7erminer, cannot 
Reſtore. 

2. How? 

Upon view. 

Upon Inditment ? 

Muſt be ſufficient, 
Adhbuc extra tenet. 

If Erroneous, may be ſuperſeded 
by the ſame Juſtice betore Executed: 
After it is Executed then Rereſtitu- 


_ in B.R, upon Indictment quaſh- 
c 


Reſti- 


7 O0 
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Beach of the Peace. 
Reſtitution ſtayed. 

By Certiorars. 

By quaſhing Indictment. 


By pleading thereunto, which 
is nevertheleſs in diſcretion. 
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Barretry. 
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Barretry. 


Riding Armed. 


Going Armed. 


V. Stat. 20R.2.c.1.7R.2.c.14. 
2 E.2.c.3. Stat. Northampton. 


N uſarices. 


Nuſances. 


Ridges Publick. 
B Are not —_— upon @ 
particular perſon, but ratione te- 
—_ 

But of Common Right repairable 

by the whole County. Wu 
The manner of Repairing dire&ted 
by Stat. 22 H.8.c. 5. 


High-ways. 


lgh-ways : Proviſions, | 

1. For their Exlarging and 

-o oe within 200 toot of 
cither fi 


13 £.1.c. 5. 
5 EL. c. 15. 

2. For their Amending vide the 

Stat. 
5s ER c.13- 
29 El. c. 5. 
2&@;P.M.c.8. 

The Charge of repair of _=_ 
ways lies of common right upon t 
Pariſh wherein they are, unleſs, 

it. A Special Preſcription calt it 
upon another. 

2. Unleſs the Owner of the Land, 
in which they are, incloſe it, then 
it muſt be caſt upon the Owner. 

But they that have Ditches on eti- 
ther ſide ought to ſcoure them, 8 Z. 
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High-wapys, 
Inns. 


Ale-houſes. , 
Bawdy-houſes. 
Gaming-houſes, 


L Common 


Common Innx. 


I. N Y perſon may ere a 
Common Inn, fo it be not 
ad nocumentum. 

1. In reſpet of their multi- 
tude, when thereare enough 
ancient Inns before. 

2. In reſpe& of the inconve- 
nience of the place or ſitu- 
ation. 

3- In reſpeft of Diſorders 
there permitted. 

All which are common 
Nuſances, and may be 
preſented and fined. 

2. He that eres a Common 
Inn and refuſes to entertain Gueſts, 
may be indicted and fined for the 
ſame. 

3- If a Common Inn, contrary 
to Statute, ſuffer perſons to tippk 
there as Ale-houſes, he may be com- 
pelled to be bound; or may be 
luppreſied as Ale-houſes ; or may be 
indicted at Seſſions, 

Ale- 
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Ale-bouſes. 


E E for Ale-houſes, the ſuppre(- 
ſing of them, and the puniſh- 
ng of tippling in them, 5 E.6. c. 25. 
i Fac. C. 9. 4 Jac.c.F. 7 Fac. c. 10. 
ar Far. c. 7. © C&#. C4 3 Ca 


C & 

An Ale-houſe-keeper ſuppreſſed 
according to the Stat. of 5 EL6. 
25. by two Juſtices, whereot one 
of the Quorum, cannot be allowed 
but in open Seſſions. 

An Ale-houſe-keeper ſuppreſſed 
for the Offences 7 Fac. c. 18. 21 Jac. 
«. 7. for ſuffering tippling, or 7. Fac. 
« 10. for felling leſs than 15 there 
dire&ed, or 2x Fac. c. 7. for conti- 
nuing drinking in another Ale-houle, 
or 21 Fac. for being drunk, cannot 
be licenſed in three years, and it he 
be, ſuch Licenſe void. 

5&6F.6.c. 25. 

None to ſell Ale, &c. unleſs li- 
cenſed in open Seffions, or by two 
Jultices, one of the Quorum, ' 

L 2 Perſons 
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Ale-houles. 


Perſons lincenſed to be bound by 
ecog, not to keep unlawfull Games, 
and tor uſing good Order. | 

Recog, return next Quar. Seſſi- 
ONs. 

Proceſs upon Recog. at Seſſi- 
ONs. 

Perſons unlicenſed keeping Ale- 
houſe impriſoned by two Juſtices, 
one of the Quorum, for three days, 
and till Recogn. given not to 2 
Ale. 


Certificate of ſuch Recogn. Con 
viction, and Fine 20 5. 

1 Fac. c. 9. 

Ale-men, Inn-keeper or Vittualer 
ſuffering Inhabitant to fit rippling, 
forſeit 10 5. to the Poor. 

Conviction before one Juſtice, &c. 
by two Witneſſes. 

Penalties levied by Conſtables, 
and Churchwardens by diſtreſs and 
Sale within fix days. 

In default of diſtreſs Offender 
committed till payment per Juſtice. 

Conſtable, & negleCting to le- 


vy or certific default of diſtreſs, for- 
ſeits 40 5. 


4 Jac. 


Fac. c. 5. 

a drunk forſeits 5 5. to be 
paid, within a week after Convitti- 
on, to the poor : If neglect, lev 
diſtreſs, by W Warrant trom J Ac ; 
If not able to pay commit to ſtocks 
for ſix hours. 

Conſtable negle&ting duty fort. 
10s. to the uſe of the Poor. 

Any perſon fitting 4 a Fu: 
= in the ſame Pari 

to poor, proved before ) al 
by - diſtreſs, and for want of 
reſs commit per Juſtice to Houſe 

of Correfion. 

Second offence bound to good 
Behaviour. 

Conſtables, &c. bound by Oaths 
to preſent Offences. 

Puniſhment within ſix months. 

21 Jac. c. 7. 

Former a&t extend to Foreigners, 
as well as Inhabitants, 

One witneſs ſuffice to convict, or 
view of Juſtice. 

Ale-houſe ſuppreſs not licenſed for 
three years per Stat. 7 Fac. c. 10. 


L 3 1 Car. 


» 


e 1 Car. q - 4 Former Sar. 
* extend to Inn-keepers and Ta» 
verns. | 
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Offences. 
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Offences not Capital by 


fences not Capital more par- 
ticularly by Statate. 
Forgery by Stat. 5 El c.14- 


Perjury, and Subornation thereof 


Champerty, Embracery and Main- 
tainance, 32 H.8.c.9. 


[n- 
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Offences not C, by Stat, 


Ingrofiing, Foreftalling, and Re- 
grating, 3 6. C. 14- 
Salt Victnal within Statute. 


_ and Cherries, &c. no Vi- 


Mault ſeems not, but Corn and 
Grain expreſly Victual by 5 Ed. 6. 

A Stranger, or Subject, bring| 
Vittual into the Realm, may 
them in groſs, but the Vendee can- 
not ; neither may any Merchant 
buy within the Realm, and ſell in 
groſs. 

Attempting to inhance the price 
of Merchandize a kind of foreſtal- 
in 

Selling Corn in the Sheaf unlaws 
tull, 


Matters 


SB 2 36a, EO 37 
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Matters of Religion. * 


1. TY Eviling the Sacraments, Im- 

R priſonment, Fine, and Ran- 
ſom, 1 £.6. c. x. Repealed, x Ma. c. 2. 
revived 1 EL c. 5. 

2. Not coming to Church to hear 
Common Prayer, by 5 E. 6. c. x. 
ſubject to Church Cenſures. 

Nota, 3 E.6.c. 1. ſettled a Book 
of Common Prayer; Injoyned the 
uſe : Refuſing to uſe it, uſing other, 
or depraving it, Impriſonment for 
ſix months tor firſt offence, twelve 
months for ſecond, during life for 
third. 

5 E.6. c. x. Alters the Prayers, 
But applies the Penalty to the new 
Book. 

Nota, Repeal 1 Ma. that R epealed 
1 Fac. c. 25. 

1 EL c. 2. Enafts the uſe of the 
Book of 5 E. 6. with ſome Altera» 
tions. 

Any that, 

1. Refuſe to uſe it; 

2. Uſe another form ; 

3 Deprave 
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154 Matters of Religion, 
. Deprave it. 

FE g If Spiritual, fix months -Im- 
priſonment firſt Offence ; one years 
Impriſonment ſecond Offence, De- 
privation third Offence. 

If Lay, firſt Offence 12. months 
Impriſonment, ſecond Offence dy 
ring lite. 

Depraving Book of Common 
Prayer, fir{t offence x00 Marks; 
ſecond offence 400 Marks ; third 
offence forfeit Goods, and Impriſor- 
ment during life. 

8 El.c. 1. touching Conſecrating 
Biſhops. 

Concerning repair to Church. 

1 EL. 2. Every Sunday and Hok 
day ſub pena 12 d. per diem. 

$. 23 EL. c. 1. 201. per menſem 
for abſenting; and if abſent twelve 
months upon Certificate, bound to | fu 
good behaviour. 

29 El.c. 2. Conviction of Recu- 
ſancy. 

35 ELc. 1. Penalty of diſſuading 
from Church; holding of Conven- 
ticles; commit to Priſon without 
bail untill Conformity, 
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Patters of Religion, 155 


Nonconformity within. three 
months after Conviftion, ſhall ab? 
jure the Realm. 

Not departing, or returning, Fe- 
lony without benefit of Clergy. 

Submitting diſcharged ot the 
Penalty by this ACt, 

, Relapſing looſeth the benefit of 
the Submiſſion. 

Ten pounds per menſem for every 
perſon retaining or relieving Recu- 
fant after notice. | 

Cap. 2. Recuſants not to remove 
five miles from dwelling. 

1 Fac. c. 4. Conformable heir of 
a Recuſant diſcharged : third part 
diſch. ot forfeiture. 

Penalty of ſending Children to 
SEminarics. 

3 Jac, c. 4 & 5. Penalty for refu» 
ling Oath of Supremacy. 

FF i3- 

5s ALE. & 

Ot Obedience, 

3 Fac. c. 4. 


7 Jac. c. 6. 


A ings 


King's Bench; 


O W we come to conſider of 
the Proceeding againſt a party 
for Felony, and therein, 

1. Concerning the Fariſdittion " 
Court wherein Proceedings are to be 
had in Capital Cauſes; and thoſe 
are principally 
. The King's Bench. 

. Juſtices of Gaol Delivery. 

. Juſtices of and Ter- 

miner and 

. The Sheriff and Coroner. 

. The Lord Steward of the 

Houſhold. 

The AXing's Bench the Supreme 
Court of y, Slime Juriſdiction. It 
is a Court of Oyer and Terminer, 
Gaol Delivery, and Eyre, in that 
County where it ſits. 

4 7 og By the coming of the King's Bench 

y into any County, during the ſitting 
_ in that County, all ey 
and proceedings of Commi 
of Oyer and Terminer is opened 
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King's Bench. 157 
But a Special Commiſſion of Oy- Ce. p.zz. 
er and Terminer bearing 7efte in , 
Term may be ; and King's 
has may adjourn, and then they 
may fit. 
Where the King's Bench 
upon an Offence rw {> 
ame County, there need not fiſteen 
ays between the Teſte and Return 
o the Yenire facias ; But "op 
proceed upon a Cauſe removed by g Rep. Sar 
Certiorari, they muſt have fifteen #3 Gaſe, 
dys. 
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C. Fur Courts x, 


Gaol Delivery, 


He Juſtices of Peace onghr 

to deliver the Inditments 

not determined unto thoſe Judges, 

and they may Arraign any perſon 
in Priſon en) them. 

2. They may take Inditments 
againſt any perſon in Priſon, and 

Juſtices of Oyer and Terminer, 
nw herein they have a concurrent, 
Juriſdiftion. 

3. They may take a Pannel rv 
turned by the Sheriff without x 
Precept. 

4- They may deliver oy _ Proclks 
mation perſons ſuſpect 
there is no Evidence to indict hn 

5. May award Execution of per- 
ſons in Priſon utlawed before Juſty 
ces of Peace. 

6. May aſſign Coroner to an Ap 
peal, and make Proceſs againſt the 
Appellee in a Foreign County. 

7. May puniſh thoſe that _— 
bail Priſoners, Stat. de Finibu, 1 
2 Ph.& Ma. c. 13. 


8. May 


- 
wn 
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Gaol Delivery, 

8. May deliver the Gaol of per- 
ſons committed for High Teaſon. 

9. May Receive Appeals by Bill 

ons in Priſon. 

10. By Stat.g. E. 3. 15. muſt ſend 
their Records into the Treaſury of 
the Exchequer at Michaelmas. 

11. Others may be added to the 
former Commiſſion by Commiſſion 
« Aſſociation, or their power com- 
nitted to fewer by $7 non Omnes. 

12. By Stat. 2 & 3 Ph. & Ma. 
«18. a General Commiſſion of Gaol 
Delivery through the County de- 
termines not a Special Commiſſion 
granted in a Corporation, Sc. par- 
cl thereof. 

13. By Stat. 1 E. 6. c. 7. the 
ſubſequent Commiſſioners of Gaol 
Delivery, power to give Judgment 
upon ſuch as were Reprieved before 
Judgment by former Commiſſioners 
and Proceſs before any former Com- 
miſſioners of Peace, Gaol Delivery, 
Oyer and Terminer, or others nat 
diſcontinued by granting new Com- 
miſſions. 

If a Priſoner be bailed, he is yet 
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Cr. Jur. 226. 


Gaol Deliberp. 
in Priſon to be Arraigned before 
theſe Juſtices, for he is a Priſoner ; 
contrary incaſe of Mainprize, 21 #7 
7-33- 9 E.4-% 39 4.6.27, 

Although their Commiſſion de. 
termine with their Seſſion, after 
they are gone, they may command 
a Reprieve or Execution, Dyer 
205. 

Lees ſoit ad Gaolum deliberas 
dum hac vice uncore pnt' adjourner 
lowr Commiſhon, Cr. Jur. 226. 

Commiſſion  Oyer & Terminer, 6 
Gaol Delivery, pnt” Eftoyer enſemble, 
Ibid. Bro. Commiſſion 24. 

Fuſtices de Gaol Delivery & Oyer 
& Terminer, pnt' enquire per ambi- 
deux powers, and make up their 
Records accordingly, 9 HZ. 7. 9. Ce 
Fur. 226. 
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+ Oyer and Termmner, 


y: He Juſtices Authority muſt 
b be by Commiſſion, - and 
not by Writ, otherwiſe their /Prov 
teedings void. 42. Af 12. 

+4\z, They cannot proceed bur up- 
as Indidtment raken before them. 

Ves. | 

- 2. By good'Opinion t ma 
wink the fame da ow: Geffio' 


inſt a party Tadifted befote them, 
ota le contrar ad eftre adjudge. 

"4. Where Offences are limited to 
be heard and determined ' in any 
Court of Record; generally it may 
be heard and determined by them. 
(ere, for Gregory's Caſe contra. V. 


Dyer. -' we | 

+. Others may be added, or their * 
power contracted by Aſſociation, or 
$i non omnes, 25 betore. 

6:' One ſitting withotit Adjourn 
tent determines rheir Commillion. 


M 5, Juſtices 


Dyer and Terminer, 
om of Oyer and Terminer, 
, or of Peace, cargoes alga « 
wt as Juſtices of Gao OR ok 
may. 
4 By Stat. 9 E. 3. they wealſo 
to ſend their Records determined 
into the Exc b M1 
9. A Superſedeas faſpends their 
wer, and a Procedendo revives it; 
ut a new Commiſion determines 
it ; the like of Commiſſion of Ni 
prices, Ge. but it determines not 
without notice, 
1. By ſhewing the new Commib 


10, An Award upon the Roll 
not ſufficient to return a Jury, but 
a Precept under Seal of the Com- 
milſioners. 

11. And Nota, That a Specul 
Commullioa of < and Termauner 
may be granted to ſit in one County 
to = and determine Treafons, &c. 
m anather, but then the — 


* Dyer and Terminer. 163 | 
muſt be found in proper 

and the Trial by Jurory of pro 
County. C: PC. fo. x7. 
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Puſtices of Aſſixe. a 


Y Stat. 27 E. 1. c. 3. de finibu 
B Juſtices of Aſſize have 
to deliver Gaols of Felons and Mur- 
; d by 1 inion the | 
An ome on they 
doe it « Ow Mii, without © 
ſpecial Commiſſion. S. PC. c. 5. 
But in caſe of Counterſtitng 
Coin, &c. upon Stat. 3 H. 5. Stat. 
c.7. they muſt have a Special Com pl 


miſſion. 
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' Faſtices of Peace. * + 


HE Stat. of 18 E. 3. c.a. 
gives them power by*Com- 
miſſion to hear and determine Fe- 
Wu and Treſpalſſes againſt the 


7 then there muſt be a ſpecial _ C.L. 2, 
Cauſe in their Commiſſion, Necnon a 
id aud” & terminand” felonias, Sc. 
Otherwiſe they cannot doe it. . 
Yet that Clauſe doth not in pro- 
iety make the Juſtices of Peace 
uſtices of Oyer and Terminer, be- 
cauſe that it 1s a diſtin&t Commiſſi- 
wa and —_ a Statute, as that 
5 El. c. 14. limiting Forgery to V. C P. c. 
be heard and determined betore Ju- _ 1,2 
tices of Oyer and Terminer, gives 9 Rep. «18, 
— |} not the power therein to Juſtices of 
Peace; but the Juſtices of rhe King's 
Bench are Juſtices of Oyer and Ter- 
miner within this Statute. 
By force of the general words of 
74 their Commmiſſion they ma A Dy. 67. 
uire of Murther at their Seſfions ; 
though by Stat. 6 E. i. c. 9. 
M 3 and 


*qSE 
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Dal. £. 20. 


Yaltices of of Peace, 


Homfdes! muſt Ray till & ha ell Gul Dk 
very 3 yer. the Star. of 18 E. 


3.1 34 4 » £, WAL dy: 
Sled heir Commiltion ev 


rare er. 

'Yet in reſpett the Srar. r & 2 Ph. 
&+ Ma. c. 13. direfts Juſtices of 
Peace to take Examinations in Ciles 
of Homicide and other Felonies, 
to _ them to the Jes 
Gao very: 1n t of Diſce- 
tioh they Jo forbear ts proceed to 
deterrmine great Felotiies. 

But for Petit Larceny, and other 
ſmall Felonics, they uſe to bind over 
the Proſecutor to the Seſſions. 

The Juſtices, of Peace may pro- 
ceed upon Inditments taken _ 
themſelves, or former Juſtices of 


Peace : but cannot proceed u 'S 


By Stat, 4 E. Indictments before Coroner, or 


I» Ce 2+ 


er and Terminer ; but Juſtice 


Gaol Delivery may ; and the Ju 
ces of Peace are to deliver the 


dictments taken before them to 
Juſtices of Gaol Delivery, by Stat. 


4E.3- c. 2. 
They 


$— —_ a © —_ *. 
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faſ- Crom. fol. . 


Rnr 


perſons 
proceed at Sef- 
y ma 
cerrifie 
Felonies by Statute as 
limited to Juſtices of 


» © Juſtices of 74 
by Statute 


very 
In Caſes of Feionies 
heard 
Seflions. 


before Juſtices 
uenrl 
x,y pas. 


Proclamation 


Del 


They cannot deliver 
Gad 
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Dal. Cc. $0. 


Jultices of Peace. 
over Proſecutors, -- ,- ' | 

If any Indittmcaot, be taken be- 
fore Juſtices of -Oyer and Termuner, 
Gaol Delivery, or Coroner, they 
cannot proceed upon them ; but P 
on Inditments taken. before t 
Sheriff in his Turn, they may pro- 
ceed by Stat. 1 E. 4. c.2. | 

In caſes of Trealon, Miſprifion of 
Treaſon or Premunire , regularly 
Juſtices of Pooch have a Rap mong 
on ; wor may one; 

_ any —_ Treaſon, becauſe 
it is a breach of the Peace they may 
upon complaint impriſona Offenders, 
take Examinations, , bind Proſecy- 
tors over, and certifie.their proceed- 
ings into King's Bench or Gaol De» 
livery. 

2, In ſome caſes they are enabled 
to take Indictments, but not to hear 
and determine the ſame, but certific 
the ſame into the King's Bench upon 
$tat, of 5 & 23 £1, 

1, Maintainer of Authority of 
the See of Rome. 

2+ Obtaining Bulls, Tc. 

= Y 3- With- 


ATH power im three Caſes : 


Dearth ; bet this he can onely & 
ſuper viſum corporss, otherwilc you 
Henee 


I. If the Body be interred bs 
- > 


. He —_ enquire of flight, 


. If the Body connce be tl 


Goroner. 4 


z. To take Indiftments of 


fore he eome, the 
amerced, and he muſt di 
up the Body; fo if 
Townſhip ſuffer the Body 
to lic to PutrefaQin 
without ſending for tle 
Coroner: The like of ox 


the Coroner be remik 
and comes not being fer 
for, he ſhall be fined wil 
impriſoned. 


Preſentment ao 
_— 


the Juſtices of the Peat 
may enquire thereoE 
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ibited by Srat.of Mag.Chart.c.17. 
_ Such Appeal may be by Bill ; and St. PC.fo.54, 
it may be removed into King's Bench 
dy Certiorari, but it muſt iſſue both 


ro 
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. The Coroner alone may take 
the Appeal of any Approver of 4 
Felony in any County. +. 

$&.P.C£.53 But then he gannot make Procek 
thereupon, bur. enter it in. his Roll, 
and fend it to the Juſtices of 
Delivery, who thereupon may 1 
their Proceſs, to the Sheriff, of the 
foreign County to take the Ap 

llee 


—_ To take the Abjuration of him 
that acknowledges a Felony done in 
the ſame County, or any other. 

And note, That though mor 
Coroners than one in any, Co 
yet any one may exerciſe any of 
powers before. 


ST <<. 4 


== FX ©» 


—_ 
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But the Preſentment of him that 
1s firſt taken ſtands. | 


S8OD TS og-S2> 


Sherif. 


to 


—_ 
S £2 
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IV. 
* Sberif.® * . 


1 Bb power of the Sheriff to 
"R take Indidtments, was either 


WHY Commiſſions, Which is taken 
way by the Stat. 28 FE. 3.c. 9. 


Offici?; in his Turn: wherein 


1. The 7uras muſt be held infra St PG £84 


_ Paſche & Michaels; other- 
wiſe the Inditments there are void 
fer Stat. 31 E.3.c. 14. 

2. The Indiftments muſt the 
under Seal of the Jury by Star. of 
Wep. 2. c. 13- indented per Star. 
1E, 3. c. 17. and the fame for Lords 
of Franchiſes. 
14+, The Indiftors muſt beof good 
name, having 205. Freehold, or 265. 
$8 4. Copyhold; otherwiſe Sheriff 
puniſhable by Star. 1 R. 3. c. 4- 

4- The Turn can take no Indi&- 
ment but of that which is Felony by 
Common Law, or of ſuch matters 
8 are particularly by A& of Parlia- 
ment limited to them, and _ 


fore an Iagdiftment of Rape void 
i Upon any Indiftment of Felo- 
hon ty te Fn RO 


to he Joi 


Peace, Pace, who 
av pwr 10 proc 
——_ 1E. 4 6. 4 


_- eo < A wwacc Orr owe. de ood. gw. ov a 


The means of bringing C4 
pital Offenders to T rial, 


Aving conſidered the Cours 
H of now we' come ty 
conſider the means of bringing Ce 
pital Offenders to their Trial ; and 
that is Regularly by one of the 
three ways; 


—_ 
Over. 
In Ament. 


And herein ſome things are pro 
per to each proceeding, 
$. Some things are common to 
= = iy S to be conſ- 
after particulars, to 
cither, diſpatthed, viz. 6 
Proceſs. 


Arrai t; and thercin d 
Principal and Acceſlory. 

Demeanour of the Party At 
raigned ; 


Standing 


aTT270r 


fapital Offenders to trial, 177 - 


- 


Standing Mute. =Y 
Confeſling, 
Pleading and Pleas. 


Declinatory, 
Sanctuary, 
Clergy. 


In Barr, 
Pardon. 
Auterfoits Acquit, 
Auterfoits Convitt, 


To the Felony. 
Trial, 
By battel. 
By Jury, and therein 
Proceſs againſt the 
Jury. 
Challenge. 


Verdict. 


By Peers in caſe of 
Nobulty. 


N Judg- 


178 Capital Offenders totrial, 


Jeggmand in the ſeveral Caſes 
pital. | 


Execution. / 

Reprieve. 
Falſther. 

By Errour. 

By Plea. 

7 

ma! 

I 

my 

kt | 

"ou — I Oo 

2 

fon 

-; 

Appeal. 1 

tem 

J 

Pea 

i 7 

4 

befc 
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Appeal, 
A's in reſpect of the mawrer 


of proceeding, are of two 


1, By Writ. 
2. By Bill. 


Touching yen by Bill, ny 
may be proſecuted. 

x. In the King's Bench SY 
any that is in cuftorlia Mars —_— 
kt to bail: they are the rencian 
Coroners. 

2. In the Court before Commil- 
foners of Gaol Delivery againſt a 
Priſoner, or ane let to bail; but not 
of one let co Maioprize. 

But if one of the Appellees abſent, 
temove in B. R. by Certiorart. 

3. By ſome before Juſtices of 
Peace, quod uere 44 E. 3. Coron. 
v5 

4 Before Sheriff and Coroner, as 
before ; and it may be removed by 
Certiorari inB.R. 3 FH. 7.c.1. 

N 2 5. Be 


LESS 
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186 


Appeal. 


5. Before the Conſtable and Mar. 
ſhall, of a Felony done out of the 
Realm, 1 #7. 4.c. 14. 

In relation to the Matter. 

Appeals are in matter, | 

1. Not Capital, as an Appeal of 
Maihem, which may be commenced 
in King's Bench, Gaol Delivery, or 
before Coroner and Sheriff. 

This, though it be felonice, yet 
is but a Treſpaſs in its Nature and 
Judgment. 

2. Capital; and that cither 

1. Of Zreaſon; but this ouſted 
by Stat. 1 H. 4. c. 14, 

2. Of Felony; and theſe of 
three ki 
1. Of Death. 
2. Of Larceny. 
3. Ot Rape. 


Appeal. 


5 7 


Appeal of Death. 


N Appeal of Death is cither by 
the Wite or Heir. 
1. Appeal of Death by the Wife ; 


| 0d therein theſe requifie 


=. I 


x1. She ought to be a wife de 
fare, and not de fatto onely ; 
and therefore ne ung; onc” 
accouple a good Plea. 

2. But the need not be dow- 
able ; for if ſhe had Elop- 
ped,” or the Husband been 
Atraint; yet ſhe may have 
an Appeal of his death. 

3- She ought to Eontinye his 
Widow ; for it ſhe marry 
before, or pending the A 
peal, the Appeal fails for 
ever; or if the marry aſter 
Judgment ſhe cannot have 
Execution. , 

2. Appeal of Death by the Heir. 

1. If the dead hath a wife, the 
heir ſhall not have Appeal 
though ſhe die within the 
year: but if the Wife 

N 3 kall 
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Appeal. 
kill the Husband, there the 
Helr ſhall fave an Ap- 
peal. 

2. He muſt be Herr by courſe 
of Common Law ; this hath 
theſe Exceptions : 

1. Where Heir is difabled by 

| — & 

2. Where the Appeal is againſt 
the Heir; mm theſe _ it 
goes to rhe next Heir, as if 
the other were dead with- 
out iſſue. 

$3. Tr miſt be by Heir that was 

' Heir = time of death of 
Anceſtor ; for f he di 
within the year before, or 
after Appeal commenced, it 
is loft. 

But it ſeems if the Heir having 
Judgment cle, his Heir may 
have Execution. 

4. It muſt be an Heir and 
Male; Null capiatur 
prop Appelam famine 
alterius quam viri ſui : But 
if he be Heir, and Male, 
though he derive through 

Females 
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Appeal. 193 
Females, he may have an c., Lit. 
"7H 
5. A man above Seventy, or \ 
an Infant, may have Ap- \ 
peal ; but no Batte] waged, 
and adj of late tunes 
the Paroll not Demurr. 
Sed Quere. 
But an Idiot, Monk, or Man 
mute, ſhall have no Appeal, 
= "a4 of death, nor other- 
w 
And Note, the Appeal of death C.. C. 53. 
muſt be withia year and 
day after death by Srar. 
3 E.6.c. 24 ſtriken in one 
County, and dies in ano- 
ther; or Acceſſory in one 
County, to death in ano» 
ther ; ; Apprabroaght wher 
party died. 


N 4 Appeal 


* 
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Appeal. 
Appeal of Robbery. 


Servant robbed, Maſter or Ser- 
vant may have Appeal. 

But Teſtator robbed, Executors 
ſhall not have Appeal. 

Villain ſhall not have Appeal of 
Robbery againſt his Lord; ' contra 
of death, 

Two joint Owners robbed, Sur- 
vivor ſhall have Appeal. 

A Woman or Intant ſhall have an 
Appeal of Robbery. 

It 2 manbe robbed at ſeveral times, 
he muſt pur all'into one Appeal. 

What omured is Confiſcate. 

The Appeal affirms the continus 
tion of the property. Therefore it 
A. rob B. in the County of S. and 
go with the Goods into tlie County 
ot D. an Appeal of Larceny lies in 
the County of D. but not of Rob- 
bery, for that is upon a taking from 
the perſon. 

It A. be robbed by B. who s 
robbed by C. A. may have an Ap 
peal of Larceny againſt C. 

This 


EBRSS SHE 


Appeal. 

This Appeal may be proſecuted 
in a year, two, or three, if there 
was freſh ſuit; and the judging of 
r+ | freſh ſuit lies in the diſcretion of the 
Court. 

s | And Note, This, or any other 

Appeal lies againſt an Infant, againſt 
of | 2 Monk, without naming his Sove» 
« || reign, againſt a Feme covert with- 
our naming her Husband. 


Appeal 


185 


Appeal. 


Appeal of Rape. 


Appeal of Rape. 

x. Lies tor the party raviſhed. 

z. But if ſhe conſcated to the 
Rape afterwards, then by Stat. 6 R 
2. c. it is given to the Husband; if 
none, to the Father; if none, to the 
Heir, whether Male or Female. 

If ſhe be taken in one County, 
and raviſhed in another, the A 
of Rape lies in that County w 
actually raviſhed. 

Although by Stat. W. x. «. 13. 
whereby Rape was turned into 
Treſpaſs, forty days is limited for 
her Suit; yet it being again made 
Felony by Star. W. 2.c. and no time 
limited for it, it may be brought in 
any reaſonable time. 


Proceſs 
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Appeal, 


 Proctſs in Appeal. 


Concerning Proceſs Appeals, 
en Fro mn becauſe 
Li =_ therein common to 
Appeals and Indiftments. 


The Count in an Appeal. 


1. The Plaintiff in his | hy: 
muſt mention the ny and 

need not mention the hour 
LE ES 
rial upon Evidence. 

2. It ſufficeth for Plaintiff to 
count againſt Defendant, _—_— 
to the conſtruftion that the 
maketh upon the Fatt. 

If 4. B. and C. preſent, and B. 
onely ſtrike the mortal ſtroke, 'he 
may count againſt them all, that 
they ſtroke : So in Rape. 

3- An Appeal by Heir ought to 
— peal of Ra feloni 

4. In A pe, felonice 
rapuit futhetene without ſaying car- 


naliter cognovit, vid. 11 7. 4-1. 
5. In 


XUM 
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5. In Appeal againſt 4. B. and 


C. A. onely ap he mult count 
againſt all by the better Opinion. 


6. At this day but one Appeal |} Wi 
againſt all Principals and A | 
and if an Appeal be againſt A4.and | 5 
he is attaint or acquit, or Plaintiff } « * 
non-ſuit, he cannot have another | con 
Appeal againſt B. But” if Acceſſory Þ| pen 
in one County to Felony in another, Þ| if 1 
there ſeveral Appeals againſt Princi- F aba 
pal-and Acceſſories. ' | 

"977 ren 
rar 
the 
ſec 

] 

of t 

E Ec, 
Fleas 
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Appeal, 


Pleas to the Writ and in Bar. 


Writ of Appeal abate, 

1. For inſufficiency in the Writ, 
s wanting rapt?, falſe Latin, &c. 

2. Multiplicity of Action ; a ſe- 
cond Writ of Appeal purchaſed, 
pending a former Writ abates; but 
if pending a former in the County 
abates not. 

But it the firſt Appeal by Bill be 
removed into the Beach by Certio- 
rari, and the Plaintiff had appeared 
thereupon, and counted, abates the 
ſecond Writ. | 

Nul tiel in rerum natura, as One 
of the Defendants, abates vers touts, 
Ec. 


Pleas 


XUM 
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C. PC. 58. 


Appeal. 
Pleas in Barr. 


Vid. infra in ceo | Title a4 
to Anutrefoits Comvidt or Acquit. 

1. He may plead any thing 
whereby it appears the Plaintiff is 
not intituled to the Appeal de gus 
v. ſupra. 

2. Nonſuit in a former Appeal 
aſter ry nr of a Retraxit. 

3- The Plaintiff brought an Ap- 
peal of the ſame Felony againſt ano- 
ther, who was acquit or attaint at 
his Suit. 

4. Plaintiff hath releaſed to De- 
fendant ; but if Appeal againſt Di- 
vorce, a Releaſe or Retraxit as to 
one no barr for the other. 

5. If Defendant plead in Barr, 
he may alſo plead over to the Felo- 
ny, and it ſhall not be doable. 

x. But in caſe of a Releaſe 
pleaded, he ſhall not plead 
over to the Felony, becauſe 
repugeant. 


+. bn 


XUM 


— 


191 
<1 


Appeal, 
2. In caſe of Villenage pleaded 
not plead to the 
Felony, becauſe Infranchiſe- 


he ſhall 


that barr found 


if 
, he 
; and fo 1 


IJ 
Guilty ; 


ment ; 
againſt 
not Gui 
other 


X11, 
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Approver. 


66g, I HAT it s to be an 


Approver ? 

A perſon indicted of Treaſon or 
Felony not diſabled to accuſe before 
__—_ Judges,. conteſſing the 
Indictment, and ſworn to reveal all 
Treaſons and Felonies he knows, 
and then before a Coroner entring 
his Appeal againſt participes Crimi 
»is in the Inditment within the 
Realm. 

2. Who may be an Approver, 
and who not ? 

1. A Peer of the Realm can- 
not be an Approver. | 

2. A perſon Attaint cannot 
be an Approver ; nor 4 
perſon out of Priſon though 
indicted. 

3- A Woman, Infant, Idiot, 
Non compos, Clerk, cannot 
be Approver. 

4. But a man above m— 
or maimed may, but 

ſhall not wage Battel. 
5, Clerk 


Wiks 


| cannot be Approvet, 
that would be infinite. 


4 Though a perſon Indifted 
approve, yet if after an 
Appeal be againſt him, the 
Approvement 

5. He that hath once pleaded 
the Felony cannot be 
reigns, for he is found 

r 1s 10U 
falſe. 
4. Of what Offences? 


O Ic 
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; throrlare' as 02 aver 


Appeaber;. 

k moſths nip obs Offens 
contained in the t 
Felony | op, Treaſan, and _ 
not of anather Offence, 'nar of an 
Acpeſjor | bolore or alter to the 


but a Detection, not an Approe 


beforn ſack Jugges onely as can 
aſſign a Corner, gs King's Bench, 
(540l Delivery, Oper and Terminer 
age ard; but not before Ju- 
Court Baron, or 


But it is in the difcretion of the 
Court either t9 ſuffer him to be Ap 
rover, or to reſpite J t and 
ion, ti} he hath Convidted 

all his Partners. | 
' '6. | How Demeaſned after Ap 

peal+ 

1. Alter Felepy: confeſſed up 
08 the Arrgignmeot, a Co 
roner aſſigned and ſworn 
mC Court to diſcover Offen 


2. A 


EEE ES: 


— EEEYS SV FD 


be hall t 
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Appzover. 
thereof, and the Coroner 


the 
T Hp00s he ſhall be hang. 


7. Proceſs in Appeal. 
1. In the ſame County the Co 


roner may award Proceſs 
to the Sheriff rill Exi 


. If Appellee be in a foreign 


County, then the ] 
before whom the 15, 
may grant Proceſs, viz. 
B. R. or Itinerant by Com- 
mon Law : and by Stat. 
28 E. 1. de Appebatis the 
Juſtices of Gaol Delivery 
may fend Proceſs into a 
foreign County, as well to 
apprehend the Appellee, s 
a Yenire facias to try the 
Iffue. 


8. Proceeding upon Trial. 

The ' Appellee may put himſelf 
upon the Country, or wage Battel. 

It five Appellees, and they wage 
Battel, he muſt fight them all. 

If two Approvers againſt one Ap 
pellee, if the Appellee vanquiſh the 
> he is acquitted againſt the reſt: 


though 
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App2over, 


though Appellor retra& his Appeal, - 
or be vanquiſhed; yet if the Offence 


be within ſhall have it ; 
and ſo of the Appellee. 

9. ing after Trial, 

if the A convict the Ap- 


pellee, cither by Battel or Verdict, 
the King ex merits juſtiti@ is to 
him; and from the time of 
Appeal till his Pardon or Con- 
niction, ought to have wages. 


H.E $ E things confiders/ 
ble : 


4 Before whom found. 
5. What requiſite in the manngr 
of them. 


1. Where an Indictment | 
ſite for a party to be Arraigned at 
the King's Suit. 

r. By the ancient Law, if 4 
man was taken in Larceny with the 
mannerz and that brought into 
Court with the Ptifbner, the Pri- 
foner ſhould be Arraigned theres 
upon without any Indictment. Stat, 
P.C. f. 148. 

And ſuch was the uſe of thoſe 
Manors that had Intangthef, bid. 
f-29. v.1E. 3. 17. 17 Aff. 49. but 
this diſuſed. 

2. 


119 


IJ 


1 
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Pavirniiotts. F&9 
126. 1f Treſpaſs be broaght 4? me- 

licre abilattd' tan bowis wiri, wat ” 
-Phſenbarie fourid' Guiky't' or if in 


arraigned upon the Appeal, 
not the Indi@tment. 4 E. 4. _ 
Wherein, 
r, If the Plaintiff in Appeal by 5. Pc. 148. 
ne nar r_ . 
ofn, nor be arraigned at t 
King's Suit, 1. Becauſe no& certain- 
. 2. The Writ may be at ano- 
ther by A wn 6 Apdriiet, it 
ſ{cems he ſhall, becauſe the 


mw 
appears; therefore in the former 
O 4 Caſe, 


3- If he Plaintiff or Approver 
after Appeal commenced, confeſs it 
falſe, or take to his Clergy, or wave 
his - Appeal, yet arraigned at the 
Suit of the King : But it the Appro- 
ver after Battel joyned do in the 
ficld conleſs it falſe, the Appellor 
hang'd, andthe Appellee diſcharged, 
becauſe amounts to a vanqui 

4- It the Appeal abate by Act of 
the Plaintiff, as taking Husband ; or 
act in Law, as deathy Appellee ar- 
raigned at the King's Suit: But if it 
abate by iafufficiency in the Appeal, 
as by falſe Latin, Miſnomer, or be- 
caule Plaintiff diſabled ro commence 


Appeal, as Utlary of Felony, or Trel- 
is; or the year and-day paſt; or 
ages not. Wife or Heir ; Defen- 
t, not arraigned upon Appeal, but 
may be Inditted. 5. It 


— 
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Pndictments. 201 


/-5- If the King pardon after Bat- , 


lectin 7m at Kings ut 


And Note, where the Priſoner $.P.C. 104) 
arraigned upon the Appeal, a Ceſſet 
Proceſſue entred upon the Inditt- 
ment. 
The return of the Sheriff of Re- 5. Pc. 
ſuc or Eſcape of a Felon, not ſuffi- 
aent to put the party to anſwer the 
felony. 
2. The ſecond thing conſiderable 
s the quality of the Indiftor. 
Concerning Indiftments in Leets 
and Turns, v. aute upon Stat. W. 2. 
6. 13. 1 £.3.c. 17. 1R,3, c. 4. 
1 E. 4 c. 3. 
There 1s a general Statute that St. PC.E. 33 
refers to all Indictors, as well in caſe 
of Felony as Treaſon, 11 H. 4. c. 9. 
which requires 
1. Indictors not to be 
1, Perſons fled to Sanftuary 
for Felony or Treaſon. 
2. Not outlawed. 
3. Not Indicted or Attainted. 
4- Not by Conſpiracy. 
2+ That 


4. wr arr pray Want, 


people. 
3. Returned by the Sheriff of 
Bailiff of Franchiſes. 

4. Not at the nomination of any 
 l—— 
ry void. 

Hence it follows. 

1. That the Prifomer apo his 
Arraignimenc mzy plead this matrer, 
or any point of the Statute, wad 
may plead over to the Felony. Vide 
Scarlet's Cale. 

2. Though there be twenty of 
the grand Jury, yer if one was oup 
lawed or taken at the nomination ef 
another, it avoids the whole Indi 
Menr. 

By Star. 3 74.8.c. r2. Juſtices of 
Gaol Dekvery, or of Peace, wheres 
of one of the (Quorum; in open Sell 
ons may reform rhe Paninel of- the 
Grand Jury, by purring in and te- 
king out Names, and the Sheriff is 
to return the Pannel ſo reformed. 

But this takes nor away the for- 
mer Starate of 11 F/. 4 nov alters it. 
by 
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Yavicrments. 


By Stat. ret _ 

\<Mhe ws 

qoly of Intern Lame 
e 


3- Of which things. they can En- 
qure. 


hot guilry. 

pl ape where firoke Was 
in one-Comty, and death in ano- 
ther, he could not be Indidted where 
parry died. pm 

hehe I 
to another, « Jury of the County 
where Nuſance is committed may 
Indift it. 

" But divers 8:atutes have Intro- 
danced an alteration of the Law in 


ſorne Capiral Cafes, 2# 47 8. c. 15. 
| Trea- 


St. P.C. £71. 


Padictinents. 


Treaſons, Felonies, Robberies, Mur- 


thers, and Confederacies upon the | 


Sca may be enquired, tried, heard, 
determined, and judged in ſuch 
Shires and places as be limited 
by the King's Commiſſion to be dis 
rected for the ſame. 

A Treaſon done out of the Land, 
it hath been held that it may be ea 
quired of and tried where the Of- 
tender- had lands; but to avoid the 
Queſtion by Stat. 35 #. 8.c. 2. all 
Treafons 'and Miſpriſzons, or cots 
cealments of Treafons done out of 
Sg may be enquired, heard, 
and determined by the Juſtices of 
the King's Bench, by perſons of the 
County where the Bench fits, or 
before Commilſſioners, and in ſuch 
Shires as ſhall be appointed by the 
King's Commiſſion, by good men 
of the fame Shire, as if the Tres 
ſons, Sc.- had been done in the ſame 
Shire where inquired. 

Upon this Statute. 

1. It the Bench remove after In- 
dictment into another County, the 
Trial ſhall. be by perſons of the furl 
County. 2. The 


2 
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- Yndirements. 20s. 
' 2. The King's writi bs Nee 

pp os - 
| = -oorw ro the Warrant, yr 


| ray Ireland is out of the Realm to 
. | this purpoſe. 
Statutes ſtand unrepealed © PC. £ 24 
by Srat. of x Ma. c. but the Star. of 
zz #1. 8. c.'4. for trial of Treaſon in 
Wajes repealed by 1 Ma. 
Again, by"Stat. 2 & 3 Ek c. 24. 
2 man ſtricken in the County of D 
des in the Courity of S. or Acecſſo- 
a Felony in ano- 
County, may be indicted and 
wed in the County where the death 
was, or Felony' committed” by the © FC 45 
Principal ; but -t muſt be laid ac- 
cording to-trath. 
{4 - Inqueſt conceal any ' matter 
preſentable before Juſtice of Peace, 
nr 4 = —_— Inqueſt to en- 
fuch Concealments, and 
—_ the Concealer by Srat. 3 
Gs Tot hk 
-4. Before whom found. 
Of this before. 


5. The 
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5. The form of Indiumens. 
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SEE RUEED 


ken 06 upon long, withaogt 


ſo" eee nn a reger = 


without ſhewing who received Mat. 
Indiqment ad 90pa cariaw C 
Letam, Male. 

Indiftment for making Alchimy 
ad inftar  pecuni& Regis , withept 
ſhewing what money, Male. 

Indi t qitod commiuttis male 
faftor, without ſhewing whetein, 
Male. 

Inditment god cepit, or far 
j 
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Loc. on 
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>mE 
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ef, without ſaying felonice ; abduxit 


equum, withaut ſay ; Or car- 
naliter cognovit, er cs laying Ra- 


tz of gories, Vhan is ſhould 
wx or it Felony before 
juſtice -of | Peace, withour , ſaying 
gernen ad diver/as felewias, &s, or 
before the Mayor of Londoy —_— 
ing & Corgwgtore ; or af a mur- 
RES + (Guo, without ſaying 


gorcafih,: Mate. 
+ Indictment the ſtroke 


felenice now drovit 1. dugout 
_ —_— medo & 
ed. pred 2. Avanſts, Bene. 
p: Indictment gued drdir mortalem 
ploggn rinca. petie, Male: but mn 
finiſtra parte wentris circa umbeli- 
cum, Bene. 
Indidtment de morte cujuſdam 
igneti, or felonice cepit bona, Ge. cu- 


juſclam ignoti, or domus & & Feclefie, 
in time of vacation : good. 


Indictment of Poyſoning with C. FC. c. 52. 


ſeveral forts of Poyſon, without 
Aewing of which he died : good. 


6. Proof 


6. Proof npon Indiftments. 


In caſe of Treaſon and Miſpriſioq 
by the Stat. 1 E. 6.c.12.@ 5 E.4 
c. 11, there ought to be two lawfull 
——_ that is, witneſſes upon 
every Inditment. 
C.P.C. z4 An Accuſer by hearſay is no lay 
full Accuſer wi -- this Strarate. 
The neceſſiry of ſuch — 
Indi&tment of "Treaſon is Not 
away by Star. 1 E. 1.2.1 &: Ph. 
Sound 4d toe rnd caſe 
cou Coin 
& P. C.16q . But I— rieed not be 
t with the Indiftors, but t 
bear it to them in Army 


Procefs. 
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* | 7 OW we come to thoſe Pro- 
1 


ceedings that for the moſt ; 


© Appeal ff Death but one 
Capias, and then Exigent : 


f 

1 but in caſe of Robbery, hea 

JE by Stat. 25 E.3. c. 14. two 
Capias s, then Exigent ; but 
this Star. extends not to 
death. 

2. But Indiftments or Appeals 
of Treaſon, or any Felony, 
or Tref| gont perſon 
of another County alter one 
ray with Pro- 
clamations, be 

- to the Sheriff _— _ 

or wherein he is ſu 

ſed to be converſant "4 
an. £xigent ſhall iſſue 
by Stat. 8 H. 6.c. 10. And 
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S. PC. f. 69. 


P2oce(s, 


upon this Statute Proceſs 
ſhall go to a County Pala- 
tine; and if in the Indi&- 
ment he be ſtyled r de 
D. and fo in ſeveral 

ties, the ſecond Cap. ſhall 


8 to every County. 


3- In Appeal or Indiftment 


_ Principal and Acceſ- 
fory, Star. W. 1.4 14. 
Fees Utlary muſt ſay 


bg 
Exrgent a m 
= againſt all as Prin- 


An = againſt divers, one 
appears and pleads to the 
Writ, or in Barr, which 

ocs = 77S Procels of = 
againſt the 
till Plea determined. 


An 


P2oceſs, 

An Indi&ment or Appeal may 
be removed in B, R. by Cer- 
tiorars, but it muſt accord 
with the Appeal. 

Upon an Appeal removed by 
Cotiways _ Plainuff s 
wit ; to cgmpell 
the Phinuf to proceed, rhe 
Defendant may take out 8 
Scire-Facias, and upon two 
Nibily os a Scire Fei, and 
default, Defendant diſchar- 


ged. 

But the Plaintiff upon ſuch 
Appeal removed, may have 
Capias & Exigent. 

If the Defendant comes in by 
Capias, and after appear- 
aace make default, a new 
Capias z it upon Exigent, 2 


new Exigent ; and {e- 
cond appearance thall plead 
de novo, for the firſt Iſſue 
and Inqueſt is fre die. 


Pz Arraige- 
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 Arraignnent. 


1.1; what manzer a Perſon is to 
be Arraigned ? 

The Priſoner, at the time of his 
Arraignmett ought -not to be in 
Irons, 

Se. PC. f. 65. 2, Where arraigned upon ſeveral 
Appeals or Indittments. 

if a man be indicted or ap 
of. Robbery or Death at the Suit of 
one, he ſhall be Arraigned and Tried 
at the Suit of another, becauſe they 
have ſeveral intereſts in the Judg- 
ments. 

And now the ſame Law is of an 
Inditment of Robbery, becauſe by 
Stat. 21 H.8.c. 11. the party is to 
tave Reſtirution. 

But it the Appeal by one be not 
commenced till after an Attainder 
at the Suit of another, he ſhall not 
Lc Arraigned upon the other Svit; 

But it the firſt Attainder be par- 
doned, he ſhall be Arraigned __ 


2. © <= DS ld ln. ens Ronen 
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Arraignment. 
the ſecond Appeal commenced after 
the Attainder. 

But after an Attainder of Felony, 
he may be Arraigned for Treaſon 
for the Kings jeerel. 

By the mon Law, a Clerk 
convict ſhould have anſwered all 
Felonies, and were acquit or convict 
at the Suit of others. 

But this was remedied by Sar. 
25 E.3.c. 4. pro Clero. And there- 
fore after that Szar. the Clerk convict 
and delivered to the Ordinary, was 
diſcharged - of all former Felonies 
whereot he was not Arraigned be- 
fore Clergy ; and that although thoſe 
other ences were not within 
Clergy. Dyer 214. 

a nowhy Stat. 8 El. c. 4 aſter 
Purgation, and 18 Z/. c. 7. after 
burning in the hand, he ſhall be put 
to anſwer former Felonies upon Ap- 
peal or Indictment. Yid. infra in 
auterfoits acquit & convitt. 

3- Concerning the Arraignment 

of Principal and Acceſſory. 


P 3 1. Who 


#13 
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Arraigqnment 
1. Who ſhall be ſaid an Acceſſory 
before, 
after. 
2. How the Proceeding ſhall be 
againſt them upon their” Arraign+ 
ment. 


Prin- 


X11 
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Principal and Acceſſory. © 


I. H O an Acceſſory ? 


1. In Treaſon no Acceſſories, \ 
but all Principals; But a c.rc.£139. 
Procurer betore, or a Re- 
ceiver knowingly alter, is 
guilty as Principal in High 
Treaſon. - ; 

2. Where an Act of Parliament 
makes a Felony, it doth in- 
cidently make ſuch Acceſſo- 
ries as would be Acceſſories C. P.C. f£.55. 
before or after to a Felony 
yr Law; _—_— 

Buggery, Rape, &c. 

3- The Acceſſory cannot ' be 
guilty of Petit Treaſon 
where the Principal is but 
Murther. 

4. It divers come to commit 
an unlawfull aft, and be prc- 
ſent at the time of Felony 
committed, though one of 
them onely it, they 
are all Principals. 

P 4 50 
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S. P.C.f. 4c. 


4 Rep. 44+ 
Vauxe's Cale. 
C. F.C. 138. 


P2incipal and AccefCopy, 


So it one preſent move the 
other to ſtrike: or if one 
preſent did nothing, but 
yet came to aſſiſt party if 
need; or if one hold the 
party while the Felon 
ſtrikes him; or it one pre- 
ſent deliver his weapon to 
the other that ſtrikes ; for 
they are preſentes, auxilian 
tes, abettantes, Or confar- 
fantes. 

But it one came caſually, not of 
the Confederacy, though he hm- 
dered not the Felony, he is neither 
Principal nor Acceflory, although 
hc apprehend not the Felon. 

5. In fome caſes a perſon abſent 
may be Principal. 

1. He that puts poiſon into any 
thing to poiſon another, and leaves 
it, though not preſent when taken : 
And fo ut ſeems are all that are pre- 
Jent when the poiſon is ſo infuſed, 
and conſenting thereto. 

2. It upon the fame Ground, or 
in the fame Houſe, though not 
within view of the Fat, when many 

* COMme 
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come to doe an nunlawfull a&: See \> 
—_ Dacre's ay and Pad- 

's in Murther Robbery. 

"”_ By ſpecial At of Parliament, 
asupon the Szar. 3 #7. 7.c.2.8 H.6. \ 
12. 

2. Acceſſories before ; he that 
commandeth or h to the 
committing of a Felony, and is ab- 
ſent when done. 

1. In Manſlaughter there can be 4 Rep. Bb 
no Acceſſory before, becauſe done 
without premeditation. 

2. Where the Exccurion varies CPC, &. 57- 
from the Command in the perſon 
ſhin; as a command to kill 4. and 
he kill B.or in the nature of the Of- 
fence; as Command to rob 4. as he 
goes to Market, and he break open 
his Houſe and robs it, the Comman- 
der is net Acceſſory. 

3. But a command to poiſon 7.S. 
and he ſhoots him ; a command to 
rob or beat F. S. and he beats him 
to death, the commander Acceſlo- 
ry 


4. If 4. command B. to kill C. 
and before the Fact 4. repents, and 
COUIT- 
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Se. P. C. 41- 


Pzincipal and Acreſſayy, 


7 If poiſon an Apple, and 
deliver it to C. to deliver to D. 
C. not knowing delivers it, Murther 
in 4. but no Ottence in C. 


3- A 
A receipt yo” ſtollen Goods 

makes not Acceſſory, unleſs here 
ceive Thief. Os recerve le bien 
auter felon. 9 H.4. 1 

2. Every Receit to make an Ac- 
colfery muſt be knowing him tobe 
ſuch. 

But if a man be attaint of Felony 
in the County of 4. the Law 
ſumes notice thereof in the | an 
County : therefore the Receit 
him in the ſame County ſeems Ac 
ceſlory ; Contra if in another Coun- 
ty. Videtur cognitio requifita is 
WIYOJME, 

3- Receit of a Felon, that hath 
given bond to appear at Seſſions, &c. 
not A 

4- Relicving a Felon with Mo- 
ney, victuals, Horſe for his journey, 


know- 
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knowing, Acceſſory : but if he be : ) 2 
in Priſon then lawtull. Dal. e. 108, 
5. A Brother receiving his Bro- 
ther may be Acceſiory, or « Hus- 
band his Wife, but not the Wife of _ 
her Husband. \ 
6. A man may be Acceſſory to 
an Acceſſory : And 
d& | The ſame man may be Principal 
re || and Acceſſory where Felony done 
4 | by divers. 
7. But ſending a Letter in favour 
of a Felon, inſtrufting him to reade, 
adviſing to labour witneſſes not to 
appear, not revealing a Felony in- 


" © 


7 | tended, permitting a Felon to ef. 

6 | cape without Arreſt, makes no Ac- 

x | celſory : Mes contempt. k 
of 8. Acceſſory cannot be unleſs a 

© {| Felony committed ; therefore A. ' 

+ | wounds B. dangerouſly, C. receives 

* | 4.then B.dies, C-is not Acceſſory. 


- 9. $1 
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220 Pzincipal and Aereſſo2y; 
9. Si felon wient al meaſon J.S, | ,' 
gue ſuffer Ini & aler hors neſt Felony 
niſs priſt mony ou autre choſe pur lui 
ſuffer eſcape. 9 H. 4. 1. 
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Arraigument of tbe Prin- 
cipal and Acceſſory, and 
things Obſervable there- \ 


m. 


rt. 'YF the Principal be itted, 5. P. C. 47. 
or be convict onely of Man- © a. t? 


ſaughter, or ſe Defendendo, or be- 
fore Attainder hath his Clergy, or 
hal —— — 
not ; c 

after Attainder. | 

2. If the Principal be attaint at S: FC. 47: 
the Suit of the King, the 
ſhall not be Arrai at the Suit of 
the party. 1fint fr ſoit attaint d' au- 
ter felony. 

3. If Principal ſtand mute, Ac- 
cellory not Arraigned. Y. Contra 
2R. 3.22. 3.7.1. 

4- The Exigent ſhall not go out 5 P& 4% . 
againſt Acceſſory till Principal at- 
taint by Star. W. 1. c. 14. 


5. Whese 


C1 164 


Se. P. C. 47+ 


Com. 100. 
Owrin's Calc. 


C. WH. 1 
& I++ 


Arraignment of, fc, 


5. Where Principal appears not, 
Acceffory ſball be put to anſwer : 
but he ſhalt not be tried rill Princi- 
pal gattaint or appear, unleſs he will, 
__n uy wave the benefit of the 

W. 

6. If he be indicted as Accel 
to two, and one of the Princi 


_ it they pleaſe, try the Ac 


Convit, and have Judgment, bi 
fore Judgment againſt Acceſlory, 
and the Jury ſhall be. [ Charged } 


that it they find Principal not guib 
ty, they find the m_ not 


or 

8. It Principal be Erroneouſly 
Attainted, yet Acceſſory ſhall = 
take 


Aa YO 
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e, | ke advantage rhereof, but be Ar- | 


9. If Murther or other Offence 
were in one County, and Acceſſo- 
ry in another by Star. 2 E. 6. 
C2 |; 
o If Acceſſory be in Middleſex, &P-Cp45 
where the Kings Bench fits, and 
Principal in another County, the 
King's Bench may try the Acceſio- 


wo Certificate in ſuch caſe ſhall 
be upon a Certiorari or Special Writ, 
if need be, formed upon the Matter, 
and not by Precept, under their 
Seals, in their own Names. Ibid. | 

3- The High Steward is within | 
the A@. ; A | 
* Acceſſory al Petit Larceny. 3 Cr. | 
750. nemy al Homicide per infortun. 
15 E. 3. Coron. 116, 

Novel felony fait per Stat. wide- 
tur nul] Acceſſory nift ſpecialment e- 
zF#, que. /. Dy. 88. Stam. 44- 

Vi. pur Trial @ Acceſſory in fo- 
reign County. 2 E, 6. cap. 24 Dy. 
253. 
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224 Arraignment of, &, | - 
Acquit come Principal nemy arrain 
come Acceſſory : mes acquit come Ac« 

ceſſory arrain come Principal. 


Mute all 


wh 
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Mute, Paine fort C9 V.Sar.Weſt. 


4 3. CaÞ. 12-6 
HYe, T- 


% 


JOW we come to the Demea- 
N wor of the Priſoner upon his 
a ance : 

Phind thereupon either, 
1. He ſtands mute. 
L 2. He pleads. 
3- Or he confeſſeth the Fact. 
1. What ſaid a fanding mute ? 
This of two kinds : 
..1, When he anſwers nothing at © Weſt, :, 
g | all: and hen it ſhall be enquired pc; 
whether he ſtand mute by malice or 
by the act of God. 

[f it be by the at of God, then 
the Felony ſhall be enquired of, and 
whether he be the ſame perſon, as 
” | if he had pleaded nor guilty. 

_ If by malice, or it the Priſoner 
hath cut out his own tongue, then 
he ſhall have Penance. 

Nota, $i ad unfoits pled 41 Felony 

Q lies 
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Pure, Paine fot t dure. 


licet apres eſtoit mute, ſer. trie. x5 E. 
4 33- 

* Viez Pere eſtoit mute aver. Pe- 
nance. 7 Car. Lord Caſtlehaven's 
Caſe 


2. When he pleads, but not ef 
feftually ; as when he anſwers not 
diretly to the Fat, or concludes 
not upon the County, then if the 
cauſe be probable, he ſhall be put to 
his Penance. C. P.C. p.227. 

Nota, Si Chap. ultra 3 5. Standing 
mute. V. C. PC. fe. 227. 

2. What the conſequent of ſtand: 
ing mute? 1. forfeit biens. 14 E 


7 

, 1. In Treaſon it 1s a Convidt- 
on. 
2. Aſter Attainder and ask't what 
he can fay why no Execution, ſtand 
ing mure he ſhall be Executed. 

3. In Appeal ſtanding mute, 
Judgment againſt him to be hanged 
Contra. 14'E. 4. 1. 

4. Upon Stat. 33 H.8. c. 2. of 
Felony within the Verge, Offender 
_— mute Judgment againſt 

um, 
« 5. But 


W1 
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A 5. But in other caſes of Felony, 
Paine fort & dure, and forſeits 

Ta - 


's 1. Remanded to Priſon. 
2. Lic naked in fome dark Room 
- | with hands and legs extended. 


t 3. Weights increaſed. 

«) 

IC 

0 

G 
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Pleas. 


F the Priſoner plead, it is cither 
1. Declinatory. 
Sanftuary. 


2. Or to the Felony : 
1. Demurring. 
2. Pleading in Barr. 
3- Pleading the general 
Iſſue. 
Declinatory Exceptions. 
I. Sanitary and the Conſequents 
Abjuration ouſted by Stat. 21 Jac, 
c. 28. 


s. 


wh 
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Clergy. 


:. 4 \Lergy wherein 
p 1. Who ſhall have benefit 
of Clergy ? 
2. In what Caſes? 
3- At what time ? 
4- Who the Judge ? 
5. What the Conſequent? 

1. Who ſhall have Clergy, and 

1 | who not? 

1. A blind man ſhall not have 
his Clergy. Nec Jew, nec 
Turk : contr. de Greek ou 
home excommeng”. 

2. A Woman cannot have the 
benefit of Clergy. 

Proviſion by Stat. 2x Fac. c. 6. CP.C.c.124 
that for ſtealing Goods un- 
der 10 s. without Burglary 
or R , Gc. ſhall be 
burnt in the hand for the 


firſt Offence. 
3- Bigamy ouſted of Clergy 
1 by Stat. de Bigamis 4 E.1. 
but reſtored to it by Srat. 
1E.6.c.12. 
Q3 Ceftuy 
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Clergy. 

Ceſtuy que abjure aver. Cler 
apres ſon returne. 8 H.8. Kel. 186. 

Ceſtuy que ad unfoits Clergy naver. 
auterfoits nift deins orders, 4 H. 7. 
C. I7. 

2. In what caſes > ſome things 
premiſed in general. 

1. By Stat. 25 E. 3}. c. 4. pro 
Clere. Clergy allowed in 
all Treaſons or —_— 
except Treaſon againſt the 
King ; ſo that after that 
Statute, there was Clergy 
in all Cafes but 


Treaſon, 
Sacrilege. 


. Conſequently whereſoever 
Clergy is not allowable in 
any ather caſes, it is taken 
away by ſome At of Pars 
lament. 

3- Conſequently where any 

Felony is made by a new 

Stat. Clergy is to be allow» 


away, 
4. Cons 


Clergy. 
Conſequently whereby iny 
” ſpecial Att of Parl, & 
is taken away in any Ot- 
tence, the Inditment —_— 
to bring the Caſe within 
the Statute. As upon the 
Stat. 3 & 4 Ph. & Ma. 
c. 4. the Indictment muſt 
run Ma/itioſe; ſo upon 
Stat. 8 El. c. 4. it muſt be 
clam & ſecrete; in caſe of 
Murther, ex malitia preco- 
gitata, otherwiſe Clergy al- 
lowabke. 
5. tly a _— ta- 
king away Clergy the 
Principal, doth not thereby 
take it from the Acceſſories 
before, unleſs ſpecially pro- 
vided < 0 PETS 
. Where is allowable, 
it is to be allowed though 
the be Convict by 
Confeſſion, Verdit , 


232 Elergy. 
; 2. Particular Offences where Cler- 
gy, and where not. 
1. High Treaſon no Clergy. 
2. In Petit _ 
Principal ou ergy 1 
my by Verdift or Con- 
feſſion by Stat. 23 H. 8.c.1. 
revived by 5&6 F.6.c. 10. 
and by Stat. 25 H.8.c. . 
chouph ſtanding Mute, not 
diretly anſwering, or chal. 
lenging above twenty. 

Not ouſt of Clergy in Appeal, 
unlefs Convict by Verdi& 
or Confeſſion. 

Acceſſories before the Fat 
malitiouſly, ouſt of Clergy 
in all caſes by 4 & 5 Ph. 
O& Ma. c. 4. 

3. Wiltull Murther of Malice 
prepenſe, Principal ouſt of 
Clergy in all cafes by Stat. 
23 H.8.c. 1.25 H.8. c. 3. 
1 E.6.c. 1%. 

Acceſſory before . malitiouſly, 
ouſted in all caſes by 4 
5 Ph. & Ma. c. 4 


4. Arſon 


ng tes 
= yon rok by Verdict, 
or Confeſſion, by 23 HY. 8. 
c. 1. upon ſtanding Mute, 
not dire& anſwering, chal- 
lenge above twenty, by 
Stat. 25 H.8.c.3. 

But Ae ſtands ſubje&t to 


ouſted of 
IT by 4& 5 Phil. & 


; Aa Burglary. 
Principal ouſted of C - 


utlawed, Convict by 
dict, or Confeſſion. 

Not ouſted if ſtand Mute, chal- 
lenge above twenty, or not 
— anſwering, 

before or after not 
_ of 

6. Burglary, any perſon being 
in _ Houſe, or put in fear 
or 


Prin- 


- 
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Clergy. 
Principal ouſt of Clergy in all 
calcs, viz. by Stat. 1 F. 6, 
12. in calc of any Convi- 
&tion or Attainder ; and by 
25 H. B. c. 3- revived by 
5&6E.6.c.10. it takes 
away - o above 
twenty enged. 
oy Acceſlories not ouſted of 


7. Robbery, which hath ſeveral 
Qualicuions, with theſe 
Conkiderations : 

1. From the Perſon 

Without fnngen tcar, but clam 
E& ſecrete; by Stat. 8 EL. c. 4. Prin- 
cipal in all-caſes ouſt of Clergy, Ac- 
cellory nat oult. 

With putting in fear, Robbery in 
or acar the High-way. 

1, Principal in all caſes ouſt of 
Clergy, viz. if Appeal or 
Indictment by 23 #7. 8. c. 1, 
Convict 23 47. 8. c. 1. At- 
taint 1 E. 6. c. 12. Mute, 
Challenge above twenty by 
Stat. 25 H.8. c. 3. revived 
by 5&6 E.6. c. 10. 

2. Ag 


> © yg T7 = 


of 


= 


—_ WW ” 0 - 


Clergy. 


Acceſſory before ouſt of 
* Capri alas by 4 
& Ma. c 


2. bone Dwelling Houſe ; and 
this of three kinds : 
1, Owner, Wife, or Servants 


being in the Houle, or ' 
in fear, here - 


robe For ge. 


by 23 #.8. c. 1. in caſe of 
Convittion by Verdift, or 
Confeſſion, and by 25 H.8. 
'7 © revived by 5 @'6 6. 
c. 10. in caſe of ſtanding 
— 


— 


not dire&tly anſw 
Alſo to a Conti in a 
foreign County, if it appear 
by Examination not to be 
within Clergy in the ſame 
County. 


Accoliery in all caſes ouſt of 


Clergy = Stat. 4 @ 5 Ph. 
& Ma. c. 


Nota, A Stranger i in the Houſe 


brings it got within Sta- 
rute. 


2. Rob» 


- 


_ Clergy. 

2. Robbing any perſon by day 
or night, any perſon being 
in the fame Houſe, and put 
in fear. 

Principal onſt of Clergy by 
1E.6.c.12. in all caſes, but 
challenging twenty; and by 
Start. 5 & 6E.6. it in a 


foreign County —_ up- 
on Examination en @ 
way. 

Acceſſories, Clergy taken away 
by 4& 5 Ph: & Ma.c. 4. 
in all caſes. 

3. Robbing any perſon in his 
Dwelling Houſe, the Own- 
er, his Wife, or Children 
being in any part of the 
Houſe, or within the 
cindts thereof; though fon 
be no putting in fear. And 
this extends to Booths in 
Fairs. 

Principal ouſt of Clergy by 
5 & 6"E.6. c. 9. 1n caſe 
where the Offender is found 


guilty. 


Prin- 


Clergy. 


Principal thereof in other caſes 
ſhall have Clergy; as in 
ſtanding Mute , challenge 
altra twenty. 

Acceſſory ouſt by Stat. 4 & 
5 Ph. & Ma. c. 4. 

4. Robbery to the value of 5 s. 
out of any Dwelling-houſe or Out- 
houſe thereunto belonging, though 
none 1n the Houſe, by Stat. 35 EL 

Principal ouſt of Clergy in caſe 
of Conviftion, not oft ſtanding 
Mute. 

Acceſſory ſhall have Clergy. 

On enter in le lodging Sir H. Hun- 
gate parce# de Whitehall, »u/ perſox 
eſteant in lodging, mes in autre part 
de Whitehall & infreint un chamber 
& priſt biens : Rule per adviſe de 
Juſtices, x L Indiftment doit eftre 
pur infreindre de meaſon de Roy wocat' 
Whitchall & pur Embleer les biens 
Sir H. H. divers perſons efteant in le 
meaſon : Car nient ſemble al Chamber 
in Inne de Court, lou cheſcun ad ſeve- 
ral property. 2. (ue ceo fuit diens le 
Stat. 5 & 6 E. 6. & L' Enditement 
la accordant. 7. (Que in Inditement 


bur 
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Clergy. 
far Stat. 23 H.8. vel 5 & GE 6. 
doit eftre atlual breakine & auxt 
Robbery. 4. (ue ff laron enter in 
meaſon le doores open, & infreint 
Chamber, &  prift tens, oft deins le 
Stat. 5 E. 6. & ouſter luy de Clergy. 

8. Larceny without any of theſe 
Circumſtances. 

yaw 1 Clergy, by 
rE.6.c.12. 2&3 £.6.c.33. Prin 
cipal ouſt in all caſes ; 

Acceſſory ouſted in no caſes. 

But other Larceny, not being Rob 
bery nor Cut-purſe, have Clergy. 

9. In Rape, Clergy ouſt by Star. 
i8 EL. c. 7. 

10. Though the Offence be with: 
in Clergy, yet if he had formerly 
his Clergy, and were burnt in the 
Hand, the Star. of 4 7.7. c. 13.ouſts 


him of , unleſs he were 4 

perſon in and then he muſt 

F_ his Certificate preſently, or 
y a time 


And ſee the Star. 34 & 35 #8, 
c. 14. for the manner of the Certif- 
cate of ſuch Convittions and other 
Attainders, Fa 


88H 


rs 


” 2,3 


6. 


7, 
'Y 
ve 
le 
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And though Szar. of 32 H.8. c. 1. 
hath put men in Orders in the fame 
condition with others, in reference 
to Clergy ; yet as to this point of 
the Stat. 4 #7. 7. the clauſe of the 
Statute 1 E. 6. Cena ive 2 

on in Orders hi the ſe- 
a time in all caſes, but in caſe 
of 1. Challenge above twenty ; 
2. OQutlary. 

3. When Clergy ſhall be aZowed. 

I. =_ the uſe =—_ ro = 
the party to c 
C till he hath pleaded, 
and Inqueſt thereupon 
taken : 

x. For — of the St.P.C£131 
party, it acquitted. 

2. For advantage of the 
King for forteiture, if 
Convict. 

2. It may be allowed in Dif- 
cretion, though the party 
challenge not. 

Allowed under the _ 
or where Judgment of paine 
fort &@ dure given, or _ 
challenge above twenty. 

Y. 
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Clergy. 
V. Crow. Jar. 126. Abow ſouth 
Gallows per Juſt. B. R. mes » 
Gaol Delivery : mes poent apres Judg- 
ment devant adjournment, Dy. 205, 

Licet Ordinary retorn non legit, & 
eſt record, & repry al autre Seſſions, 
& tanc legit, avera benefit de ceo, Dy, 
202. 34H. 6. 49. Coron. 20. 

4- The Judge. 

The Ordinary is but Miniſter, the 
Judge at Common Law is the Judge 
when and where to allow it, arid of 
the Reading, 9 E. 4. 28. Coro, 


2. 
: 5. What the Efet of Clergy 

allowed : dc 

x. In ancient time the Conſequent F} ex 

was delivery tothe Ordinary, either } fes 

to make Purgation, or ab/que Purge | 23 

tione, as the caſe required. £ 

But by Stat. 18 EL. c. 7. now | S/ 

onely burnt in the Hand, which | S. 

hath theſe effedts; va 

1. Enables the Judge to deli- | ty 

ver him out of Priſan ; but | i» 

yet if he ſee cauſe, he may |} co 

detain him till he find Sure- 

tics of good behaviour Fr 


= 


, 


Eo mo, TY TY 


It 


Elergy. 
And by the Stat. 3 H. 7. c.t. 
within-the year, 
he is' ro be bailed or com- 
mitted -at diſcretion, rill the 


year paſt. 


z. It gives him a Capacity to 
purchaſe Goods, and retain * 


the profits of his Lands. ., 


But the Goods he had at the 


time of the Conviction are 


forfeit. 


dit. 
Caſe. 


3. It reſtores him to his Cre- 


Hob. 377. Searle's 


Le Stat. 25 H. 8. que toll Clergy 


del perſons arrain in forreinCounty ſur 
examination extend ſolment al tiels 
felonies d'ont Clergy ouſt per. Stat, 
23 H.8. & nemy per ſubſequent Stat. 


Er 


pur ceo rule in Anne Coles Caſe; 


Si feme infreint meaſon in County de 
S. in day time, &- priſt biens South 
value de 10s. & eax import in Coun- 
ty de D. & la arraigne, el ſerra arſe 
in maine : quia nut miſter in pavor 
come require per le Stat. 23 H. 8. 
Robbery de value de 109.& import 


in forrein County & la arrain oft Pe- 
R 


tit 
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z 


Foxley's Caie, 
Rep. 


Clergy, 
tit Larcevy; 2 Jac, Mootts Rep. quia 
Le Stat. 24 H. 8. extend ſolment al 


ceſtuy demand C 
in ee Per. —_ YR 


Indite de Robbery in quidam via 
, avera Clergy —_ = =_— 


parle de a 
viam regiam. 7. 38 Hen. 'y ; ns, 


Pleas 


mw = BYP Won © =» = 


© 
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Pleas to the Felony. ; 


I. Emurrer. 


2. Pleas in Abatement and Barr, 
3- The General Iſſne. 


1. For Demarrer. 

It amounts to a Confeſſion of the c. wed. :, 
Inditment, as laid ; and therefore © '- 
if the Indictment good, Judgment 
againſt the Priſoner, and Execution, 


2. For Pleas i» Abatement. 

If Priſoner plead Miſneſmer of his St. PC. 181, 
Sirname unto an Appeal, it goes in * * 5 % 
Abatement ; But in caſe of Indi&t- 
ment he ſhall be put to anſwer the 
Treaſon or Felony. 

But Miſnoſmer of the Chriſtian 
Names goes in Abatement ; and if 
it be conteſſed by the King's Attor- 
ney, or found, the Indiftment falls. 

11 H. 4. Coron. 88. 

But then he muſt give his trace 
Name, and by that Name he may 
be forthwith Indited, 

R 2 Pla 
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: 


Pleas in Barr. 
Auterfoits acquit. 


Auterfoits acquit : 

1, If a perſon be acquitted upon 
an inſufficient Indiftment or Appeal, 
yet upon a new Inditment he may 
be arraigned for the fame Felony. 
4 R. Vaux's Caſe, licet Judgment 
done. 


— — Auterfoits acquit of one Felo- 
I ©0, 


ny, no Barr to an Indictment or 
Appeal of another Felony, cc. 
though committed before the Ac- 
quitral, 

3. Auterfoits acquit as Principal, 
no_ Barr to an Indi&ment againſt 
him as Acceſſory to the ſame Felony 
after ; But it ſeems he cannot be 
after Indicted as Acceſſory before. 
Stamf. 105. 

4. Inan Appeal of Deathor other 
Felony, Auterfoits acquit, an 
Inditment the hs Aa: 
a good Barr in all Caſes ; —— 


ff *%. 7 os 4 Hes 


7 pa, 0 © a=s 


n 


Auterfoits Acquit. 


ian A was pending, the Court 
would 7 od.” the A of 
the Priſoner upon an Indictment till 
it was determined : Or though no 
Appeal pending, yet in caſe of death, 
would furceaſe till the year paſt. 

But at this day Auterfoits acquit 
in an Indi&tment of Death no Barr to 
an Appeal, by Stat. 3 H. 7. c. 1. for 
the Priſoner notwithſtanding the 
Acquittal ; but in other Appeals ir 
ſtands a Barr to an Appeal, 

5. But Auwterfoits acquit in an 
Appeal, Barr to an Indiftment of 


the ſame Felony. 


1. Unleſs the Appeal be Erro- 
neous in ſubſtance. 
2. Or unleſs the Appeal be by 
a wrong Perſon. 
3- Unleſs the n_ be by 
Battel ; for in theſe caſes he 
may be indicted again. 


6. He that pleads this Plea, need 
not have the Record i» poigne, be- 
caule it goes in Barr. 3 E. 3. B. Ce- 


ron. 217. 
R 3 7- Though 
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Auterfoits Acquit. 
7. Though there be Yariance be 
tween the Indictment, Ge. yer if it 
be ſuch as may admit an Averment, 
mw the ſame, yet i may be plca- 


Variance in the Name if Conus 
per un name & anter. 

Variance in the day of Felony 
ſuppoſed to be commirred. 

Variance in the place, but by the 
Opinion of 4 #/. 5. acquit of Lar- 
ceny in one County no Barr in ano- 

r. 
Variance in L offeme auterfoits 
acquit, attaint de Marther ou Man» 
ſlaughter turr. Pet. Treaſon. 


Auterfoits Conviet of, fc. 347 


Auterfoits Convitt or Attaint. 


1. Where a Barr to the ſame Fe- 
lony. 
1. Auterfoits attaint of the 
ſame Felony in an Appeal 
Barr to an Indiftment ; for 
the Efie& is obtained, the 
death of the party ; But 
vid. go Barr in Appeal. 
C. PC. 213. 
2+ Aujerfoits comvitt by Verdict 
or Confeſſion of Manſlaugh- 
ter in an Indiftment and 
had , Barr in Appeal, 
be of Murther, 4 Rep. 45- 
for Me fat the ſame in both, Fs Gai. 
__ the offences differ in 


egres. 

Auterfoits acquit ſur inſufficient 
enditement, & nul Judgment done, 
meſh plea; mes auterment eft ji 
Judgment ſoit done tanque ceo reverſ. 
Vauxne's Cale, 4 Rep. 

2, Where a Barr to an Arraign- 
ment for another Offence. 


Fa I. Au 


Auterkoits Convict. 


I. Auterfoits attaint of Felony 
is no Barr to Arraign him 
of Treaſon committed be- 
fore the Felony for the King's 


Intereſt. 


And it ſeems it the Treaſon 


was committed after the 
Felony, then he ſhall be 
Arraigned of the Treaſon, 
for the Offence is different. 
. Auterfoits attaint of one 
Felony Barr to an Arraign- 
ment of Felony : but this 
hath theſe Exceptions : 


. Where the fucſt Attainder 
is pardoned, yacre he may 
be Arraigned for the former 
Felonies though committed 
before. 

. In caſe of Appeal he ſhall be 
Arraigned at every one of 
their Suits, notwithſtanding 
he be Attaint at one Suir. 
The like it ſeems upon indidt- 
ment of Robbery, becauſe 
by the Sat. the party is to 
have reſtitution. 

3. Auter- 


| Auterfoits Convict. 


3- Auterfoits convitt, and had 
C after Stat. 25 E. 3. 
c. 5. had been a Barr to an 

gnment for another 
Felony, though not within 


Clergy. Dy. 214- 
But now by Star. ; El. c. 4. 


after Purgation, and 18 E/. 
c. 7. after burning in the 
Hand, he ſhall be put to 
anſwer former Felonics not 
within Clergy, or for any 


offence after Clergy allow- * 


ed. 

And Note, that he that pleads 
a Plea in Barr to an Indidt- 
ment or __ that con. 
feſſeth not the Felony, ſhall 
plead over to the Felony ; 
otherwiſe it it confeſs 
Felony; as Pardon, or Re- 
leaſe. 


Pardons. 
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Pardons. 


. ThArdons 
; P Are either of Courſe and 
Rigbt ; ſuch are: 
1, For « perſon Convit of Man- 
ſlaughter, or /e defendende. 
$ P.C. 102- * 2, An Approver that yanquiſheth 
the Appellec. 


Pardons of Grace. | 
x. Some things requiſite to theu 
allowance by Statue. 


don, otherwiſe it ought not to be 
allowed in ſuch caſes, Fide ff extend } pc 
al Petit Treaſon & Acceſſories. 22 E 
4- 19. Lam. 293. tir 
2. By Stat.10 E.3.c.z.there muſt Þ In 
be Surety of good abearing, other | is 
wiſe the Charter void; but a ſpecial } 
Nov abſ ante may prevent it. 


2. Matter 


Pardon. 


: Matter at Common Law conſide- 
rable. 


nd : Charter of Pardon no Barr of 
: and if the party be ut- 


F —_ 'n Appeal, and — 


th zpainſt che A_ Joan > 
Execution 
dapper _ if TX crm—__ Scire feci, 


_— 
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VT Pc. 5. The King may Pardon | - I 

"_ burning in the Grad in Appeal, & 

P impriſonment per ceo diſcharge. 

6. Sil apres infreint Peace Scire | the 

fac. giſt a repealer te Pardon, & fer. 

pant. « pur primer offence per le Seat. 

10E. 3. 3H. 7. 7. viz. nift ſoit non 

ob/tante le. Stat, 

7. Pardon de tout Felonies per A 

& B. wel cor. alter. commit. pardu || 
ſeveral, Dy. 34. 22 E.q 7. 


Pleading the Pardon. 


He that pleads a General Pardon 
by Parliament, wherein are Excepti 
ons, muſt averr that he is none of 
the perſons excepted. 

But. of a General Pardon by 
Parliament without Exception the 
Court ex Officio muſt take notice. 

p He that pleads a Particular Par- 
— 

1, Muſt ſhew it under Seal. 

2. Muſt have a Writ of Allow- 
ance, q'#/ ad troue Surety ſom. Stat. 
10 E. 3. 


Ales 


Pardon. 243 
he Mes lou wil brief allowance nul ; 
&] mort, 5 E413. 

3. It variance he' muſt averr that 
re | the ſame perſon. 


General 


nd. *%* + 


y 
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General Iſſne. 


HUS far of Pleas in Barr 
upon Indiftments or 
now we come to Pleas to the Fall, 
Not Guilty. 
F. EE Een Gol 
ſpecial matter in Barr in 
ral, that confeſſeth not the Fedor 
notwithſtanding the Plea found 
againſt him, che Felon — 
quired of, and es bs 
plead over to the Felony. 
2. The immediate conſequent of 
this Plea is 7rial; and that is either 


-1-2-2-3- 3-4-8-2-3-20 


—_ 


Trial per Patriam. 


—_ Ty per patri- 


" Where Iifues tried. 


2. What Proceſs againſt Jury. 
3- Before whom, wg 


4 Challenge. 
+ 
Verdict. 
I Wiear ated 
. For Trial of foreign Treaſous 
and fneken Accedfories, or ſtroke in 
one County, and death in another, 
v. ſap y_ Plow by 
2. For Trial of fore a 
Stat. 22 H.8.c.14- mace pert 
by 32 4. 8.c. 3. F 
ed by a perſon indi of hw, 
arp hn 
tried where the party is ; 
but it 1s now in Treaſon in 
the by virtue of 


foreign 
Stat. || & z Ph.& Ma. Cs 


> Pro- 


9 
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Trial per Patriam, 
2. Proceſs againſt the Fury. 


1. Nota, The Juſtices of Gaol 
Delivery have their Pannel return- 
ed by the Sheriff, without any Pre- 
cept, by a bare Award; but Juſtices 
of Oyer and Terminer not. 

2. By good Opinion, the Juſtices 
of Peace, or Oyer and Terminer, 
cannot make their Yenire Facias to 
try an Iſſue retornable the fame 
Seſſions ; but Juſtices of Gaol De 
livery clearly may. 

3- If ſeveral perſons Arraigned 
upon an Indictment or agyork and 

uilty, the 


S. PC.f.155. they ſeverally plead Not 


Plaintiff mfy take out one Yexire 
Facias, or ſeveral. 

4- It the Yenire Facias be joynt, 
Challenge by one drawn againſt 


5. Though Pannel be joynt, and 
Tales aw , Yet Court of Gaol 
Delivery may after ſever the Pannel 
to prevent that inconyenience. 


6. In 


+-$- 


OQ 
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Trial per Patriam. 
6. In Appeal, if after Iſſue Phin- 
aff tries it not, a Fenire by Proviſe 
may be for the Defendant; yet up- 
on that Yenire Plaintiff may have q 
Tales. 

3. Tales. 


f a bo , 
: Ifa full} pole nes offs 


the Plaintiff may have a Zales. 
2. Upon = fr or A 
——_— —— 
y, Tales ma 
bem than the Prop large 
forty Tales, 1 bg oak 5.9 
2. But the z Tales muſt 
be leſs than the former, unleſs the 
firſt be quaſhed, and then the ſame 
number Lich that which is 
4. If any of the Jury die before 


ln a new Tales grantable. 
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v 


3- Before whom ? 


1. A Nift priws not 


grantable 
where the King Party, unleſs prayed 
by his Attorney. 


CUM 


Trial per Pattiam, 
Challenge. 
4. Challenge of Array or Polls. 


1. Px parte Regis by Stat. 33 E. 
t. c. the King tall ſhall not Challenge 
without Ca yet he is not 
compellable to _ Ye cauſe till 
the Pannel peruſed. 

2. Ex parte priſonarit, the Chal- 
- © either ptory, or upon 


br Pereneey peo Cling: 
llenge 


a bur or th the lite _— fl 

Priſoner comes in. queſtion, and 

therefore not upon Collateral Iſlues. 
2. At Common Law he might 


have c— ptorily 3 5. 
under uries ; 7 if , 
challenged above, he ſhould have 
Ju nd no 3 H.7-12. 
= Stat. 22 8 s C + made 
perperual, by 32 #7. 8. c. 3. it is 
reduced to20; a now it he Chal- 
lenge above 20, he ſhall not be 
therefote hatiged, or forfeit, but his 


S 2 hs 
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Challenge, 


vc. 1:1, Challenge Over-ruled, and he put 


upon his Trial; yet vid. Statutes, 
ſemble contra. 

3- In Caſe of Treaſon and petit 
Treaſon, the Challerige of 35 re- / 
ſtored by Star. 1 & 2 P.& M.c.ro. 


2. Challenge for Cauſe ; we menti- 
on but three ; 

1. Cauſe of Inſufficiencies. By 
the Stat. 2 H. 5. c. 3- 405. per Ann. 
required in County ; but this, as to 
Aliens, correfted by 8 7.6. c. ut. in 
Cities by Stat. 23 H.8.c.13. Goods 
to the value of 4o /. 

2. Unindifferency. 

Indictor not to be of Jury by 
Stat. 25 E.}.c 3+ 

3- In reference to an Alien, & 
medictat' lingue, where 

1. In no Caſe Indxftors ought 
to be de medictate lingue. 

2. In Treaſon trial per medie- 
tat lingue repel per Stat. 
1&2 Ph. & Ma. que ad 
repel 28 E. 3. in that Caſe. 


3- In 


% 


Challenge. 


. In Appeal by an Alien a- 


an Alienno medietar” 
nin 


. Scot no Alien, to have me- 


dietatem lingue. 


. The Jurors need'not be of 


the fame Nation, but any 
Aliens. 


. He that will have advan- 


tage of Trial per medieta» 
tem lamue mult pray it, 
otherwiſe he cannot have 
benefit by way of Chak 


lenge. Dy. 304- 357- 
. Egyptians amr (4 from 


the Trial per 1 & 2 Ph. & 
Ma. c. 4. 


S 3 Evidence | 


LE 


Evidence. 


5. JO Vidence to the Petit Fury. 


r. In Caſe of Treaſon 


There muſt be two Accuſers or 
Wuneſles by Star. 1 FE. 6.c. 12. & 
5 E.6.c. 11. and this ſtands not- 
withſtanding, Stat. x & 2 Ph. & Ma. 
c. 11. but onely in Caſe of Treaſon 
tor Counterfeiting Coin, 

Theſe Witneſſes muſt not be one- 
ly by hear-ſay. | 

2. In Caſe of Felony. 

L. 
'# 


What allowed. as Evidence : 
By Stat. 1 @ 2 Ph. & Ma. 
c.13-& 2 & 3; Ph. & Ma. 
c. 10. the Juſtice hath power 
to Examine the Offender 
and Informer. 


. The Examination of the 


Offender not upon Oath, 
but Subſcribed by him. 


. Examination of others muſt 


be upon Oath. 


. This muſt be certified by 


the Juſtices. 
1. I 


Evidence. 

x. If it be but a ſmall Felony, 
if ic be « grene Feeny, & 

2. It it be a » Oc. 
to the Net Gaol Delivery. 

5. Theſe Examinations, if the 
party bedead or abſent, may 

given in Ev | 

But Prutieree to have the 
Juſtice or his Clerk ſworn 
to the truth of the Exami- 
nations. 

6. But Examinations, ' taken 
upon a Cauſe of Divorce for 
A torcible Marriage, noe al- 
lowed to be _—_— an 
Inditment upoh 4 #Z. 7. tor 
the ſame Marriage. 

2. By whom. 

1. Wife, or _ 
not to be or or againſt 
her Husband. 


Nine allowed in ſforne Caſes. 
3- One Attaiat of Conſpiracy, 
Fotgery, or Perjury, not al- 
lowed a Witneſs. 
4 One duly fer on Pillory. 
Sy 4 :. In 
\ 


- f 


Dal. c. 117. 


CP. CG. 3210. 
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Evidence. 


3- In what manner. 
x. Evidence for the King always 


Oath. 


upon 
C.CP.c.222 But Evidence for the Priſoner not 


C. PC, f.230. 


upon Oath; yet no known Law 
that reſtrains it : But by ſome 
Statwes in ſome Caſes, Evidence 
for the Priſoner upon Oath, as 
31 EL, c.4. 4 Fac. c. 1. 


The Confeſſion of the Offender 


taken upon Examination, Evi- 
dence with Oath not of the In- 
farmer. 


4 Where Evidence maintains the 
Indictment. 
' 1. If the Indi&tment be of a Felo- 


ny, G&c. at one day, though the 
Evidence be of another day, ' the 
Jury may find geaerally againſt 
Priſoner, and leave the perſon 
thar is intereſſed in point of time 
to falſify; Or the Jury may find 
the true day upon their Verdi, 
and then the forfeiture ſhall re- 
late thither. 


3- It the Inditment lay the Fe- 


lony at one fo the Evidence 
proving the Fad at another place 
in 


t. 
3- If the Indictment and Evidence 

difler in /pecie mortw, then it 
maintains it not: as Inditment 

of Poiſoning, Evidence of ſtab- 

bing maintains it not. 
But it the Indictment be of poy. &*-© 135 
ſoning with one kind of Poiſon, 

__—_ —_— of — KL 
or of killing with a Dagger, 5 Rep.. 
the Evidence is of killing with a * © 
Staff, yer it maintains the In: 
dicment ; for it agrees in ſub- 

ſtance and kind. 

The _ " gs. 

t the Poiſon or n 

ru capo 


4. Indiftment that 4.gave the mor. 
tal'blow, and B.C. and D. were 
preſentes & abettantes ;Evidence 
that B. gave the blow, and A. C. 


him Acceſſory onely to B. main- 
tains the Indictment. : 
6. In- 


{\ 


# 


) 
/ 


Evidence. 

6: Indictment of Murther, ex 
malitia precogitata; Evidence of 
malice 1n Law, as killing an 
Officer, or without Provocation, 
yet maintains the Indictment. 

7. Indiftment upon Statate of 
Stabbing,/2.2 Fac. Evidence that 
the dead ſtroke firſt, yet Evi- 
dence to maintain the Indi- 
ment for Manſlaughter general- 
ly. H. 23 Car. Hormond s Calc. 

8. Two indifted as Principals, 
Evidence ' proves one Arce 
beſore he 1thall be diſcharged of 
that Indictment. 26 #. 8. 5. 

9. Vid.Stat.21 Jac.c. 27. Mother 
endeavouring to conceal the 
death of her Baſtard-child, ſhall 
ſuffer death as in caſe of Murther, 
unleſs the prove by .one Witneſs 
that the Child was bora dead. 

Vid. Att. 19 Car. in ft, for the 


Seflions z/ - continued over * till 
ſome Act bf Parkameanr for their 
continuance or diſcomtimuance. 

Verdif, 


Perdif, 
6, Erdit in Cafes Capital. 


x. It muſt be ven, _ Se. P. C.1645. 


the Jury cannot be rged till 
"— be openl 
It given y in 
Court, and no privy Verdict. 
3- It may be found Specially ; as 
an ladimun of dinrcher the Jury 
may find him Guilty. 


, 1. Of Manſl 
2. Per Infortunium : 
3- Se defendendo. 


But then tþ | yore er 
ner of it, q 
thereof; ——— 
ner of the Larceny. 


Trial by Battel, Peers. 


OW we ſhould come to Trial 
By Battel. 
By Peers: v. the whole Pro- 
ceſs thereof, C. PT. Cor. 27. 


Hudg: 


—_ 
of 


udgments in the ſeveral 
7 Caſes. 


1. YN High Treaſon. 


r. In. all Cafes, except Coun- 
terfeiting Coin, Drawn, Hang'd, 
OS 
cut off, Body quartered, 

Quarters hang up. | 

2. In Counterſeiting Coin, Drawn 
and Hang' d: Jſent per tonſure. Dy. 
2TJO. 
ut the J of a Woman in 
thoſe caſes. wn and Burnt. 


I. is Petit Treaſon. 
1. Fora Man, Drawn and Hangd. 


2. For a Woman, Drawn and 
Burnt, -, 


II. In Felony. 


Hang'd till Dead : And this can- 
not be by the King altered to Be- 
heading, 


IV. 


Pudgment in, fc. 


IV. Is Petit Larceny. 


To be Whipt. 
He forfeits Goods. 


V. Death per Infortunium. 


Judgment ; yet For- 
feits T_—_ 
VI. Death ſe defendends. 


0 Judgment ;* yet For- 
cy dos 


VII. Miſprifion of Treaſon. 


Forfeits Goods; Forfeits Profits 
of Land during Life; perpetual Im- 


priſonment. 
Vide for Seifure of Goods. 
1. Not before Indiftment. 
2. Nor removed befors Ar- 
tainder. 1 R. 3. c. 3. 


2 Faififying Attainders, 
: Falfſifying Attainders. 


x. By the Party, by Writ of Error, 
z. By others Falkfying it. 

1. A may falſifie an 
Attainder of the Vendor by 
Utlary or Confeſſion in the 
point, if he Purchaſe before 
met chef ey foprofel 
rime F 

2. A Purchaſer meſne between 

the time of the Felony com- 
mitted, and the Attainder by 
Verdit, cannot falſifie in 
the point of the Offence, 
but he for the time. 

3- If the Artainder was by ſuch 
as had no good Commiſſion, 
the Party himſelt may falſific 
the Attainder. Caſus Com. 
Leiceſt. 

4. If the Principal Atrainted, 
and then the Acceſſory and 

* Principal reverſe the Attain- 
der, the Attainder of the Ac- 
ceſſory is co ipſo avoided, and 
his heirs may have Mortdanc 
againſt the Lord by Eſcheat, 

5. Artains 


XUM 


Falfifying Attainders. 27x 
5. Attaint of Treaſon, and then l 


the Coro- 


6. 
| I. Fugam fecit found b 
n= be falſified though 
Arraignment it be 
Conn he did not fly : Bur if 
| the Inditment be void or in- 
| ſufficient, no Forfeiture. 
' 2. Aman indicted before Juſtices s.e. c. 184 
of Oyer and Terminer, a 
and the particulars of his Goods 
_— ——_— 
/ . De ul Exigent, 
after acquitted, (Goods For- 
teited z for it s 6 ages fecit 
in Law. 
But if the inditment, Appeal, or 
Proceſs inſufficient, the For- 
| feiture ſaved; fo if it be rever- 
; ſed by Error, or pardoned be- 
fore Exigent. 
| Nota, Flight or Exigent in caſe of 
. Petit Larceny, Forſeits Goods. 


b Ex ec K+ 


i 
1 


| 
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Execution and Reprieve: 


CP.C. 212. I. H E Execution muſt be 


z17- 


C.P.C.c. 9. 
217. 
$. P.C. 158. 


purſuant to the Judgment, 
and cannot be altered by the King; 


as from Beheading to Hanging, 


2. But King may pardon of 
the Execution ; as in T , he 
may pardon all but Beheading. 


. It muſt be dohe by the proper 
Offeer. 


4. If a Woman, Convidt of Trea- 
ſon or Felony, be quick with Child, 
ſhe ſhall have one Reprieve, bur not 


. a ſecond time. 


An 
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